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1. INTRODUCTION 

1.1. This memorandum contains a summary of legal issues that may be of interest to anyone wishing to conduct 
business in South Africa. 

1.2. Please note that this memorandum is not intended to be definitive on each and every aspect of the 
applicable law, but rather is indicative of the considerations applicable from a commercial, tax and general 
regulatory point of view. The views expressed herein are for information only and are also not intended to 
constitute legal advice, unless the contrary has been specifically agreed.  

1.3. In the event that there are any specific aspects on which you require more comprehensive or specific 
advice, please do not hesitate to contact us at the details given below. 

PART I - GENERAL 

2. BUSINESS ENTITIES  

2.1. There are various investment vehicles available to investors interested in setting up a business in South 
Africa. The decision as to which is appropriate will depend on numerous factors, including the need for 
limited liability and tax considerations. The most commonly utilised entity is the limited liability company, 
which is governed by the Companies Act 71 of 2008 ("Companies Act").  

2.2. Two types of companies are recognised in the Companies Act. These are the 'profit company' and the 'non-
profit company'. A 'profit company' will include state owned companies, privately owned companies (in 
terms of which the company's constitutional document, the memorandum of incorporation ("MOI") must 
prohibit the offer of shares to the public), personal liability companies (in terms of which the directors and 
the company are jointly and severally liable for contractual debts) and public companies. The second 
category of companies are 'non-profit companies'. 

2.3. Profit Limited Liability Companies  

2.3.1. A limited liability company is generally the most suitable investment vehicle. The most 
common type of limited liability company in South Africa is the private company (as opposed 
to the public company). Both public and private companies are regulated by the Companies 
Act.  

2.3.2. The following are salient characteristics of private companies - 

2.3.2.1. separate legal personality and limited liability; 

2.3.2.2. a private company is not obliged to appoint an auditor (unless required to do so 
in terms of the Companies Act, the Regulations to the Companies Act or the 
company's MOI), however, the company can elect to comply voluntarily with the 
accounting requirements contained in Chapter 3 of the Companies Act; 

2.3.2.3. there is no requirement that there be local shareholders or directors; 

2.3.2.4. the company's MOI must restrict the right to transfer the shares of the company 
and prohibit any offer to the public for the subscription of any shares or 
debentures of the company; 

2.3.2.5. a private company must have a minimum of one shareholder and at least one 
director;  

2.3.2.6. a quorum at meetings of shareholders where there is more than two 
shareholders is three shareholders with voting rights. Voting rights in a private 
company may be unequal; 

2.3.2.7. private companies are identified by the words "Proprietary Limited" or "(Pty) 
Ltd" after the name of the company; and 

2.3.2.8. the incorporation of a private company involves the reservation of a company 
name, the filling of the MOI of the company (the constitution of a company), 
written consent of auditors to act for the company (if any), notice of the 
company's registered office and the submission of a register of directors. The 
process of incorporation itself takes on average one to two months however this 
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is largely dependent on the time taken by the Companies and Intellectual 
Property Commission ("CIPC") to effect the registration. 

2.3.3. The following are salient characteristics of public companies – 

2.3.3.1. a minimum of one shareholder and three directors; 

2.3.3.2. the company's MOI do not restrict the right to transfer shares of the company; 

2.3.3.3. the quorum for general meetings where there is more than two shareholders, 
three shareholders with voting rights.; and 

2.3.3.4. public companies are identified by the suffix "Limited" or "Ltd". 

2.4. Personal Liability Companies 

Companies may be incorporated in terms of section 8(2)(c) of the Companies Act. In short, companies 
incorporated in terms of this section provide, in terms of its MOI, that the directors and past directors are 
jointly and severally liable, together with the company, for any debts and liabilities of the company as are 
or were contracted during their respective periods of office. Persons practising in professions, such as 
attorneys and accountants typically make use of section 8(2)(c) of the Companies Act. Companies 
incorporated under section 8(2)(c) are identified by the suffix "Incorporated" or "Inc". Certain interest 
groups are currently lobbying for the introduction of limited liability partnerships.  

2.5. Branch Office (External Company) 

A foreign company not wishing to incorporate a subsidiary in South Africa may set up a branch office. The 
key requirements and characteristics of a branch office are the following - 

2.5.1. the foreign company must register as an "external company" within twenty business days 
after it first begins to "conduct business, or non-profit activities", as the case may be, within 
South Africa; 

2.5.2. a foreign company "conducts business or non-profit activities" in terms of sections 23(2) and 
23(2A) if that foreign company – 

2.5.2.1. is a party to one or more employment contracts within the Republic; or 

2.5.2.2. subject to subsection (2A) (summarised in 2.5.2.3 below), is engaging in a course 
of conduct, or has engaged in a course or pattern of activities within the Republic 
over a period of at least six months, such as would lead a person to reasonably 
conclude that the company intended to continually engage in business or non-
profit activities within the Republic; 

2.5.2.3. when applying the test in 2.5.2.2 above, a foreign company must not be 
regarded as ‘‘conducting business activities, or non-profit activities, as the case 
may be, within the Republic" solely on the ground that the foreign company is or 
has engaged in one or more of the following activities - 

2.5.2.3.1. holding a meeting or meetings within the Republic of the 
shareholders or board of the foreign company, or otherwise 
conducting any of the company's internal affairs within the 
Republic; 

2.5.2.3.2. establishing or maintaining any bank or other financial 
accounts within the Republic; 

2.5.2.3.3. establishing or maintaining offices or agencies within the 
Republic for the transfer, exchange, or registration of the 
foreign company's own securities; 

2.5.2.3.4. creating or acquiring any debts within the Republic, or any 
mortgages or security interests in any property within the 
Republic; 

2.5.2.3.5. securing or collecting any debt, or enforcing any mortgage or 
security interest within the Republic; or 

http://jhb-vmweb02/nxt/gateway.dll/jilc/kilc/egqg/30oib/40oib/pypgc#g7co
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2.5.2.3.6. acquiring any interest in any property within the Republic; 

2.5.3. a notarially certified copy of the memorandum and articles or association (constitutional 
documents) of the parent company must be filed with CIPC to effect registration; 

2.5.4. external companies must comply with the Companies Act by appointing a South African 
auditor if required to do so, and by submitting statutory returns; 

2.5.5. there is no need to appoint a local board of directors, but simply one person residing in South 
Africa to accept service of any process and notices; and 

2.5.6. accounting records similar to those prescribed for local companies must be kept in respect of 
the local operations. 

2.6. Partnerships 

A partnership is not a legal entity distinct from the persons comprising the partnership, including for 
income tax purposes. However, for Value Added Tax ("VAT") purposes, a partnership is a person and 
therefore registers as a vendor in its own name. Every partner in a general partnership is liable jointly and 
severally for all the debts and obligations of the partnership. 

2.7. Business Trusts 

A business trust is constituted by the lodgement of a deed of trust with the Master of the High Court of 
South Africa. Trusts obtain separate legal personality only for certain purposes, such as for taxation and 
perpetual succession is usually provided for in the deed of trust. Ownership of the trust assets vests in the 
trustees who are limited to a maximum of 20 persons. Limited liability can be achieved via the business 
trust. Trusts are regulated by the Trust Property Control Act 57 of 1988 and are at present subject to a 
higher rate of income tax at 40% and capital gains tax at an effective rate of 20%. 

2.8. Sole Proprietorship 

A sole proprietorship does not give rise to separate legal personality, perpetual succession or limited 
liability. There are few formal requirements for the establishment and maintenance of a sole 
proprietorship. 

2.9. Non-profit Companies 

Companies may also be incorporated under the Companies Act which regulates the incorporation of non-
profit companies / associations not for gain. Such companies must have as a public benefit object or an 
object relating to one or more cultural or social activities, or communal or group interests and must apply 
all of its assets and income to advance its stated objects.  

3. SALIENT FEATURES OF THE COMPANIES ACT  

3.1. The Companies Act contains alterable, unalterable and default provisions. Alterable provisions are those 
provisions that can be varied in the MOI. The unalterable provisions will not be capable of being varied, 
thus the provisions of the Companies Act will prevail in those instances. Where the alterable provisions are 
not varied in the MOI, the default provisions of the Companies Act will apply. 

3.2. The provisions of the 2008 Companies Act are, in most instances, peremptory over other legislation save for 
seven names statutes. In the event of an inconsistency between the 2008 Companies Act and any other 
national legislation, both Acts will apply concurrently to the extent possible. The following seven statutes 
will however, prevail over the 2008 Companies Act where there is a conflict –  

 Auditing Profession Act; 

 Labour Relations Act; 

 Promotion of Access to Information Act 2 of 2000; 

 Promotion of Administrative Justice Act 3 of 2000; 

 Public Finance Management Act; 

 Securities Services Act; and the  

 Banks Act. 

Naturally, the 2008 Companies Act, like all other legislation, is subject to the Constitution of the Republic of 
South Africa 1996 (the "Constitution").  
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3.3. The Companies Act codifies director's duties so as to make more accessible knowledge of the standards to 
which directors are held. These duties are categorised into fiduciary duties and the duty of care, skill and 
diligence. Reliance is however, still placed, on the common law's development and interpretation of these 
duties and the liability that flows from a failure to fulfil them. 

3.4. A business judgment test is included, in terms of which a director will be deemed to have complied with the 
duty of care, skill and diligence and his/her fiduciary duties if -  

 he/she took reasonably diligent steps to become informed about the matter; 

 he/she has no material personal financial interest in the decision in question or, in the alternative has 
disclosed any such interest; and 

 he/she reasonably believed and did in fact believe that the decision was in the best interest of the 
company. 

3.5. In addition, the Companies Act highlights employee activism. Employees are entitled, in terms of section 
20(4) of the Companies Act, to bring an application for an interdict against the directors of a company if 
such directors propose to do something inconsistent with the Companies Act. Furthermore section 165 of 
Companies Act empowers employees and any other individual seeking to protect a legal right (subject to 
certain requirements), to bring a derivative action on behalf of a company against delinquent directors for 
the recovery of loss or compensation of damage to the company.  

3.6. The Companies Act also includes a Business Rescue regime. In terms of the regime the management of an 
insolvent company or a company that may imminently become insolvent may institute certain proceedings 
to facilitate the rehabilitation of the Company. This is in line with international trends to attempt where 
possible to rehabilitate rather than liquidate companies that are in financial distress. 

4. TAXATION AND RELATED ISSUES  

4.1. Basis Of Taxation 

4.1.1. South Africa taxes residents on their world-wide income, whereas non-residents are taxed 
only on income sourced in South Africa or deemed to be from a source in South Africa.  

4.1.2. The Income Tax Act 58 of 1962 ("Income Tax Act") defines the term "resident". An individual 
will be regarded as a resident in South Africa if such person is either ordinarily resident in 
South Africa or qualifies in terms of a physical presence test based on the number of days 
such individual is present in South Africa over a period of five years. Where a person is 
deemed to be exclusively a resident of another country in terms of a double taxation 
agreement concluded between such country and South Africa, the double taxation agreement 
will override the domestic law.  

4.1.3. With regard to persons other than natural persons, a resident is defined in the Income Tax Act 
as any person which is incorporated, established or formed in South Africa or which has its 
place of effective management in South Africa. The provision of a double taxation agreement 
may similarly override the domestic law in this respect.  

4.2. Taxation Of Non-Residents 

4.2.1. As stated above, non-residents are subject to income tax in respect of income sourced or 
deemed to be sourced in South Africa  

4.2.2. Currently, there is no withholding tax on interest paid to non-residents. However, a 
withholding tax on interest will become payable on 1 January 2015 at a rate of 15%. The 
interest withholding tax will be levied on the amount of any interest that is paid by any 
person to or for the benefit of any foreign person to the extent that the amount is regarded 
as having been received by or accrued to a person from a source within South Africa.  This will 
be a final tax but the rate of 15% may be reduced by an applicable double taxation 
agreement. 

4.2.3. Dividend withholding tax came into effect on 1 April 2012 and is a final tax payable in respect 
of dividends declared to the ultimate shareholders of a South African company, if such 
shareholders are non-corporates or non-residents. Accordingly, any dividends declared by a 
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South African company to its non-resident shareholders will be subject to a 15% dividend 
withholding tax. The rate of 15% may be reduced by a double taxation agreement.  

4.2.4. A new withholding tax on service fees is proposed to be introduced on 1 January 2015. The 
withholding tax on service fees will be calculated at the rate of 15% of the amount of any 
service fee that is paid by any person to or for the benefit of any foreign person to the extent 
that the amount is regarded as having been received by or accrued to that foreign person 
from a source within South Africa. 

4.2.5. Royalties, license fees and fees paid for "know-how", in respect of the use in South Africa of 
intellectual property, are subject to a withholding tax of 12%..  The rate of 12% is proposed to 
increase to 15% with effect from 1 January 2015. The rate may however, may be reduced in 
terms of an applicable double taxation agreement. 

4.2.6. Payment for dependent personal services rendered by a non-resident in respect of his or her 
employment in South Africa will be subject to PAYE (employees' withholding tax on 
remuneration payable to employees, including directors of private companies), subject to 
limited relief for temporary work in South Africa. Amounts paid to foreign sportspersons and 
entertainers are also subject to withholding tax. 

4.2.7. Non-residents are subject to capital gains tax on the disposal of immovable property or an 
interest or right in immovable property situated in South Africa or assets which are 
attributable to a permanent establishment of such non-resident in South Africa. Different 
rates apply, ranging from 7,5% of the amount payable if the seller is a company; 5% of the 
amount if the seller is a natural person and 10% of the amount if the seller is a trust. The 
Income Tax Act contains an extended definition of an interest or right in immovable property 
and the sale of shares in certain companies or a vested interest in a trust may fall within this 
extended definition.  

4.3. Funding Related Issues 

4.3.1. Typically, interest on debt incurred by a taxpayer is deductible for income tax purposes, 
provided that the funds raised are utilised in the production of income (i.e. not to produce 
exempt income) and for the purposes of trade. Interest expenditure and interest income are 
required to be spread over the term of the finance arrangement for income tax purposes. 
Dividends paid on equity financing (whether ordinary or preference share capital) are not tax 
deductible.  

4.3.2. New transfer pricing rules exist with effect 1 April 2012 which places an obligation on SA 
taxpayers to ensure that the taxable income of each person that derives a tax benefit and 
which is a party to a transaction between connected persons must be adjusted as if the 
transaction had been entered into by those persons, on arm's length terms and conditions. 
SARS does not have any discretion in applying the transfer pricing provisions, but before these 
provisions can be applied there must be proof that the terms and conditions are not at arm's 
length and that a tax benefit was derived. In looking at whether a tax benefit is derived one 
must consider the effect of the overall tax position of all the persons involved to compare the 
position with the tax position which the parties would have had, had the transaction not been 
entered into as it was. The transfer pricing rules are also applicable to agreements entered 
into between two non-residents, where a South African permanent establishment is created 
by one of the non-residents. The transfer pricing provisions states that any adjustment in 
terms of the transfer pricing rules must be deemed to represent a loan, bearing interest at a 
market related interest rate, should the deemed loan not be repaid within the same financial 
year during which it was extended.  

4.3.3. The previous specific thin capitalisation rules have been removed with effect from 1 April 
2012 in a move by SARS to treat thin capitalisation in a similar way as dealt with by certain 
other jurisdictions. The general arm's length transfer pricing provisions will be used to 
determine whether a SA resident company is thinly capitalised. In terms of the amendments, 
both thin capitalisation and transfer pricing are required to be conducted on an arms' length 
basis. Furthermore, any amount considered by SARS to be in excess of an arms' length 
transaction is deemed to be a loan.  
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4.3.4. The Income Tax Act contains general anti-tax avoidance provisions which may apply to set 
aside the tax effect of transactions which are characterised by means which would not have 
been employed for bona fide business purposes and was entered into solely or mainly to 
obtain a tax benefit. Penalties and interest are chargeable in respect of the increased tax 
liability resulting from an avoidance scheme that is successfully challenged by SARS.  

4.3.5. The courts, on the basis of South African common law, may also set aside sham or disguised 
transactions in order to determine the appropriate tax treatment, without recourse to the 
statutory anti-avoidance rules. 

4.4. Income Tax – Tax Rates 

4.4.1. Sliding Scale for Individual Tax Rates 

2013/2014 

Taxable Income Rate of Tax 

0 – 165,600 18% of each R1 

165,601 – 258,750 R29,808 + 25% of the amount above R165,600 

258,751 – 358,110 R53,096 + 30% of the amount above R250,000 

358,111 – 500,940 R82,904 + 35% of the amount above R346,000 

500,941 – 638,600 R132,894 + 38% of the amount above R484,000 

638,601 and above R185,205 + 40% of the amount above R617,000 

Rebates:  

Primary rebate R12,080 

Secondary rebate for persons 
65 years or older 

Tertiary rebate R2,250 

R6,750 

4.4.2. Companies 

4.4.2.1. The corporate tax rate is 28% of taxable income.  

4.4.2.2. South African sourced income of non-residents, including the income of South 
African branches of foreign companies is also taxed at a rate of 28% of taxable 
income derived by such non-resident or branch.  

4.4.2.3. There is no tax on undistributed profits. Companies that distribute after tax 
profits by way of dividends are subject to withhold dividends tax at the rate of 
15% of the amount of any dividend paid by such company.  

4.4.2.4. The distribution of profits by local branches of foreign companies is not subject 
to dividend withholding tax. There is no further tax payable on the remittance of 
South African branch profits offshore. These profits will have been taxed in South 
Africa. 

4.4.2.5. As set out above, dividends paid to non-resident shareholders are currently 
subject to withholding tax at the rate of 15%. An applicable double taxation 
agreement may however reduce the rate of the dividend withholding tax.  

4.4.3. Capital Gains Tax 

4.4.3.1. This tax is payable on the disposal of an asset. An asset is property of whatever 
nature (movable or immovable), including rights or interest of whatever nature 
to or in such property, tangible or intangible assets, excluding currency but 
including any coin made mainly from gold or platinum. Individuals are required 
to include 33,3% of their capital gain in their taxable income.  
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4.4.3.2. Other legal entities (e.g. corporations and trusts) are required to include 66,6% 
of their capital gain in their taxable income. The maximum effective CGT tax 
rates as a result of these inclusions are as follows - 

4.4.3.2.1. individuals (natural persons) – 13,3%; 

4.4.3.2.2. trusts – 26,7%; 

4.4.3.2.3. companies – 18,6% (the distribution of such profits as a 
dividend will further incur dividend withholding tax as noted 
above); and 

4.4.3.2.4. branches of non resident companies – 18,6%. 

4.5. Indirect Taxation 

4.5.1. A Value-Added Tax ("VAT") system, similar to that of the United Kingdom and New Zealand, 
applies in South Africa. The rate of 14% is charged on the supply by any vendor of goods and 
services within South Africa whilst conducting an enterprise in South Africa and also applies to 
imported goods and certain services. The imposition of 14% is subject to certain exemptions, 
exceptions, deductions and adjustments.  

4.5.2. Few supplies are exempt from VAT, the most notable exclusion being certain financial 
services, where the consideration for the service takes the form of interest. Most fee-based 
financial services are subject to VAT. Goods exported from South Africa and services rendered 
offshore or rendered to non-residents of South Africa are generally zero-rated for VAT.  

4.5.3. Generally, VAT is not a great cost to business because most businesses will be entitled to a 
credit or refund of VAT paid if they are registered for VAT and conduct an enterprise that 
makes taxable supplies. The importation of goods into South Africa attracts VAT which is 
ordinarily refundable to a business if so registered. An importation of services ordinarily 
carries no VAT charge if the importer uses the services imported to make taxable supplies. No 
VAT refund is permitted in respect of entertainment expenditure or for acquiring passenger 
motor vehicles. Remuneration is not subject to VAT. Entities that make exempt supplies are 
not entitled to claim VAT input credits on the supplies made to them. 

4.6. Customs And Excise 

4.6.1. Customs Duty 

Customs duty at various rates is payable on certain goods imported into South Africa. In terms 
of the Customs and Excise Act 91 of 1964 ("Customs and Excise Act") duty liability arises from 
the time the goods are deemed to have been imported. Liability rests on the master of the 
ship, the pilot of the aircraft, the carrier of any other vehicle, the container operator, the 
depot operator or degrouping operator until due entry and lawful delivery of the goods to the 
importer, when liability transfers to the importer. 

4.6.2. South Africa has free trade agreements with the European Union, European Free Trade 
Association and Southern African Development Community that offers preferential customs 
duty rates on goods originating in these territories. 

4.6.3. South Africa is also a member of the Southern African Customs Union in terms of which trade 
between the members are customs duty free. 

4.6.4. Excise Duty 

Excise duty is charged on certain locally produced goods and an equivalent duty, referred to 
as a customs duty, is charged on the same goods if imported, for example: alcohol, cigarettes, 
perfumes, television sets etc.  

4.7. Other Taxes 

4.7.1. Donations Tax 

Donations tax at a flat rate of 20% is charged on dispositions of property for no or for 
inadequate consideration. Non-residents are not subject to this tax and an exemption exists 
in respect of donations by public companies as defined. Charitable donations per se are not 
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deductible for tax purposes unless they are made to Public Benefit Organisations and certain 
other requirements are met, or unless they can be brought within the ambit of the general 
deduction provisions of the Income Tax Act. 

4.7.2. Estate Duty 

For persons ordinarily resident in South Africa at the date of death, duty is levied at a flat rate 
of 20% on world-wide assets. The dutiable amount is determined after allowing certain 
deductions, the principal one being a general abatement of R3.5 million. South Africa has 
double death duty tax agreements with Lesotho, Sweden, the United Kingdom, the USA and 
Zimbabwe. In the case of a non-resident, estate duty in South Africa is payable only on the 
non-resident's South African estate. 

4.7.3. Transfer Duty 

Property transfer duty is charged at a progressive rate to a maximum of 8% in the case of 
immovable property acquired by natural persons, corporations and trusts. The duty is not 
charged where the transfer of the property is subject to VAT. In either event, the VAT fraction 
(14/114) will usually be recoverable by a purchaser who conducts a commercial business 
enterprise and is registered for VAT. The recovery of the VAT, as the case may be, may not be 
allowed or only partially allowed where the property is used by a financial services business or 
where the immovable property is to be used for entertainment purposes or to provide 
accommodation to employees. 

4.8. Securities Transfer Tax 

4.8.1. The Securities Transfer Tax Act 25 of 2007 ("Securities Transfer Tax Act") came into operation 
on 1 July 2008 and provides for the levying of a securities transfer tax in respect of every 
transfer of any security on or after 1 July 2008. The Securities Transfer Tax replaces Stamp 
Duty and Uncertificated Securities Tax which were previously levied in respect of the change 
in ownership, redemption or cancellation of any securities. 

4.8.2. Securities Transfer Tax will be payable at a rate of 0,25% on the amount or market value of 
the consideration for the transfer of the security. If there is no consideration for the transfer 
of the security or the consideration is less than the market value of the security, the 0,25% 
will be payable on the market value of the security. If the security is cancelled or redeemed, 
the rate of 0,25% is payable on the market value of that security immediately before the 
cancellation or redemption. The company which issued the unlisted security is liable for the 
payment of the tax to SARS. There is no duty payable on bills of exchange, promissory notes 
or instruments of security or suretyships  

4.8.3. The Securities Transfer Tax Act contains general anti-tax avoidance provisions which may 
apply to set aside the tax effect of transactions which are characterised by means which 
would not have been employed for bona fide business purposes and was entered into solely 
or mainly to obtain a tax benefit.  

4.9. Company Reorganisations 

4.9.1. The Income Tax Act contains Corporate Rules in terms of which certain related party 
transactions can take place tax neutrally.  

4.9.2. Intra-group 

4.9.2.1. An intra-group transaction occurs where any asset is disposed of by a company 
(transferor company) to another company (transferee company), and both 
companies form part of the same group of companies on the date of the intra-
group transaction. A group of companies means a controlling company and one 
or more other companies that are controlled by it. A controlling company holds 
shares that are at least 70% of the total equity share capital of another company 
(the controlled company). 

4.9.2.2. The transferee company must hold an asset as a capital asset if the transferor 
company held it as a capital asset, and it must hold it as trading stock if the 
transferor company held it as trading stock. 
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4.9.2.3. The transferor company is deemed to dispose of the capital asset for an amount 
equal to its base cost on the date of the disposal. The transferee company is 
deemed to acquire it on the same date that the transferor company acquired it, 
at the same base cost. 

4.9.2.4. The acquisition of property by a company in an intra-group transaction is exempt 
from transfer duty, donations tax, and Securities Transfer Tax. 

4.9.2.5. The transferee company can continue to claim the allowances on any allowance 
assets transferred. An allowance asset is essentially a capital asset in respect of 
which a deduction or allowance is available under the Income Tax Act. An 
example of an allowance asset is capital asset such as machinery or plant used by 
the transferor and transferee company for the purposes of its trade. If the 
transferor company claimed a depreciation allowance on the asset, the 
transferee company can claim a depreciation allowance, but on the tax balance. 

4.9.2.6. With effect from 1 January 2012, any interest expenditure incurred by the 
transferee company for the purpose of enabling the acquisition by the transferee 
company of any asset transferred to the transferee company from the transferor 
company was not tax deductible unless a directive was obtained from SARS. 

4.9.2.7. Having said that, it was acknowledged that the process of obtaining a directive 
from SARS is not viable as a permanent solution as it is a time consuming and 
discretionary process, and furthermore, taxpayers who require loan funding for 
intra-group transactions require decisive rules before entering into and 
concluding negotiations for such transactions.  

4.9.2.8. Accordingly, the directive system will be terminated and a new system for 
limiting the deduction of interest incurred by an acquirer on loan funding raised 
for an intra-group transaction will be introduced with effect from 1 July 2013. In 
terms of the new system, where an amount of interest is incurred by an 
acquiring company on loan funding raised for an intra-group transaction, the 
total amount of interest in respect of all debts owed in any year of assessment in 
which the transaction is entered into and for 5 years of assessment immediately 
following that year of assessment must not exceed certain thresholds.  

4.9.3. Asset-for-share 

An asset-for-share transaction occurs where a person other than a trust (transferor) transfers 
an asset to a resident company (transferee company), in exchange for equity shares in the 
transferee company. Typically, this would trigger capital gains tax, as the transfer is a disposal. 
However, the disposal is deemed to take place at base cost to the transferor, and the 
transferee company is deemed to have acquired the asset on the date the transferor acquired 
it. The capital gain arises when the transferee company subsequently disposes of the asset. 

4.9.4. Amalgamations 

An amalgamation transaction occurs where a company (amalgamated company) disposes of 
all its assets to a South African resident company, by an amalgamation, conversion or merger, 
and the existence of the amalgamated company is terminated. Typically, this is a dividend 
distribution triggering capital gains tax and dividend withholding tax. However, the disposal is 
disregarded for capital gains tax and dividend withholding tax purposes. 

4.9.5. Unbundling 

A company distributes to its shareholders the shares it holds in another company. Typically, 
this is a dividend distribution triggering capital gains tax and dividend withholding tax. 
Provided certain conditions are met, the transfer takes place at base cost to the transferor 
and no capital gains tax or dividend withholding tax is payable. 

4.9.6. Liquidation 

4.9.6.1. A liquidation transaction occurs where a company (liquidating company) 
distributes all its assets (other than assets used to settle any debts incurred by it 
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in the ordinary course of its trade) to its holding company in anticipation of or 
during its liquidation, winding-up or deregistration. The holding company must, 
on the date of the disposal, be a resident company holding at least 70% of the 
equity shares of the liquidating company. 

4.9.6.2. The liquidating company is deemed to dispose of the asset at base cost and does 
not therefore realise a capital gain. The holding company is deemed to acquire 
the asset at the same time the liquidating company acquired the asset. 

4.9.6.3. The holding company can claim the allowances on any allowance assets 
transferred and will realise a recoupment when it subsequently disposes of the 
assets. The assets must however be allowance assets in the hands of both the 
liquidating company and the holding company. 

5. FOREIGN EXCHANGE CONTROLS  

5.1. South Africa has exchange controls which are administered by the Financial Surveillance Department of the 
South African Reserve Bank ("SARB") and Authorised Dealers. Authorised Dealers are commercial banks 
that have been appointed to act as agents of the SARB in respect of certain transactions.  

5.2. All South African residents are subject to exchange control. Transactions between a subsidiary in South 
Africa and its holding company outside South Africa are regarded as being between a resident and non-
resident, and are therefore subject to the approval of the SARB. 

5.3. Endorsement Of Controlled Securities 

5.3.1. In terms of Regulation 14 of the Exchange Control Regulations of the SARB, no person may 
acquire or dispose of a "controlled security" without the permission of the SARB. 

5.3.2. "Controlled security" is defined as any security which is registered in the name of a non-
resident, or of which a non-resident is the owner, or in which a non-resident has an interest.  

5.3.3. The control over the acquisition or disposal of controlled securities is exercised by placing the 
endorsement "non-resident" on all securities owned by non-residents or in which non-
residents have an interest. The effect of this endorsement is to ensure that in the event of a 
disposal by the non-resident of its interest, the payment may be transferred abroad or 
credited to a non-resident account. 

5.3.4. In practice a formal application to SARB is not required as an Authorised Dealer may endorse 
shares, allow the transfer of the funds and cancel the endorsement once transferred back to a 
South African resident. 

5.4. Local Borrowing Restrictions 

5.4.1. This is an important restriction for foreign companies as it is a restriction on the local 
borrowings of business entities which are 75% or more owned or controlled by non-residents. 
The purpose of the restriction is to ensure that the local company is adequately capitalised 
from abroad and is not excessively geared with the use of local funding.  

5.4.2. Local borrowings include overdrafts, local discounting, financial leasing of capital equipment, 
mortgage bonds, preference shares and debentures not subscribed for by equity 
shareholders, and local shareholders' loans.  

5.4.3. To the extent that the local shareholders lend more than the foreign shareholders 
proportionate to their respective shareholdings, the excess would also be local borrowings. 
Excluded from the restriction is normal commercial credit for the sale of goods and services 
rendered. 

5.5. Remittance Of Royalties, Licence Fees And Patent Fees 

5.5.1. Any agreement between a resident and non-resident to the effect that the resident would 
pay royalties, licence fees or patent fees requires prior Exchange Control approval.  

5.5.2. The payment of royalties to a non-resident for the manufacture of goods in South Africa must 
be approved by the Department of Trade and Industry. The payment of other royalties is 
approved by SARB.  
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5.5.3. Approval will generally not be granted for the payment of minimum royalties or upfront 
royalties.  

5.6. Remittance Of Management Fees 

5.6.1. An authorised dealer may approve, against the production of documentary evidence 
confirming the amount involved, payment of a management or administration fee by a 
resident to a non-resident. 

5.6.2. The amount paid must be reasonable in relation to the services provided by the non-resident 
to resident. 

5.6.3. Payment of such fees will not be readily approved where other payments to non-resident, like 
royalties, have been approved. Management fees calculated on the basis of a percentage of 
turnover, income, sales or purchases, will generally not be approved. 

5.7. Remittance of Dividends and Interest 

5.7.1. Dividends may be transferred to non-resident shareholders without prior SARB approval 
provided the shares have been endorsed "non-resident" as described above. Authorised 
Dealers will require documentary proof that the company has profits (e.g. audited financial 
statements) before authorising the remittance of the dividends. 

5.7.2. The rate and terms at which interest may be remitted must be approved either by SARB or an 
Authorised Dealer at the time of introduction of the loan. Prior Exchange Control approval for 
the terms of repayment of the capital portion of the loan is also required. The interest rate 
charged on the funding must fall within certain prescribed limits. In determining the 
prescribed limits SARB will have regard to all the interest, including penalty interest and any 
other fees paid by the borrower to the lender in respect of the funding. Generally, if the 
interest rate payable on the foreign loans is within the prescribed limits, the loans are 
approved. 

6. BLACK ECONOMIC EMPOWERMENT ("BEE")  

6.1. BEE is a prominent government policy and socio-economic process which seeks to contribute to the 
economic transformation of South Africa by bringing about significant increases in the number of black 
people that manage, own and control the country's economy, and by bringing about significant decreases 
in income inequalities. BEE is said to be broad-based when it contributes to the economic development of 
black persons over a range of specified BEE elements.  

6.2. In terms of the Broad-Based Black Economic Empowerment Act, 2003 (the "BEE Act"), Codes of Good 
Practice on Broad-Based BEE may be issued. So-called Generic Codes of Good Practice on Broad-Based BEE 
("Codes") were approved by Cabinet in December 2006 and were gazetted into law on 9 February 2007. 
The Codes include a rating system which attributes a "contributor level status" to a measured enterprise for 
the purposes of preferential procurement, indicators to measure broad based black economic 
empowerment with reference to seven elements thereof, the weighting to be attached thereto and 
guidelines for preparation and publication of sector specific transformation charters and sector codes. The 
level of compliance of each entity with BEE targets provided for in the Codes is measured by using a 
balanced scorecard. 

6.3. Compliance with the BEE targets provided for in the Codes is not strictly speaking mandatory; however, the 
BEE Act and Codes operate through the mechanism of direct and indirect incentives to comply. Directly, an 
enterprise will effectively have to comply with the Codes if it relies on government or parastatal contracts 
for a substantial part of its business, or if it relies on government to issue licences, quotas or other 
permissions to carry on its business. Indirectly, an enterprise will be exposed to BEE if the Government, 
parastatals and increasingly, large corporate firms in general, have procurement and other policies in place 
which dictate that their suppliers should have a particular BEE status or characteristic.  

6.4. The Codes provide for the concept of "equity equivalents", in order to address concerns raised by 
multinationals operating in South Africa (in relation to the ownership aspect of BEE compliance).  

6.5. Equity equivalents are defined as approved public programs or schemes initiated and implemented by the 
multinational, which have been approved by the Minister of Trade and Industry as entitling the 
multinational to indicative points under the ownership segment of the balanced scorecard. 
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6.6. Based on media reports during late 2011, the Cabinet of the South African Government has approved 
substantial revisions to the BEE Act and the Codes, which are designed to increase the focus on certain 
elements of BEE including enterprise development, to establish enforceable remedies to sanction 
"fronting", and to provide for minimum thresholds in respect of each element of BEE. These and other 
amendments are expected to be promulgated during 2012. 

7. THE SOUTH AFRICAN LEGAL FRAMEWORK FOR THE ENFORCEMENT OF RIGHTS AND DISPUTE RESOLUTION  

7.1. Constitutional Supremacy 

7.1.1. The South African legal system is grounded in both Roman-Dutch and English Law. As a 
constitutional democracy and notwithstanding its historical origins South Africa's legal system 
is now premised on constitutional supremacy. All law and conduct in South Africa, whether 
flowing from common law or statute, must be consistent with the Constitution. Law or 
conduct which is found by a court of law to be inconsistent with the Constitution is invalid. 
The Constitution regulates the powers and obligations of the three arms of government, 
namely the executive, legislature and the judiciary and is the source of the founding values of 
the constitutional democracy - 

"Human dignity, the achievement of equality and the advancement of human rights and 
freedoms; non-racialism and non-sexism; supremacy of the constitution and the rule of 
law; universal adult suffrage, a national common voters roll, regular elections and a multi-
party system of democratic government, to ensure accountability, responsiveness and 
openness." (section 1 of the Constitution) 

7.1.2. The Constitution establishes a Bill of Rights containing justiciable socio-economic and civil and 
political rights. The Bill of Rights imposes obligations on both the Government and (to a 
different extent) on private persons. All law must, in addition to being consistent with the Bill 
of Rights, be interpreted in such a way as to promote the rights contained therein. 

7.1.3. The Bill of Rights has precipitated legislation such as the Promotion of Administrative Justice 
Act 3 of 2000, the Promotion of Access to Information Act 2 of 2000, the Promotion of 
Equality and Prevention of Unfair Discrimination Act 2 of 2000 and the National 
Environmental Management Act 107 of 1998 and is heralded as a significant positive shift in 
the South African legal system as well as a progressive step in human rights law globally. 

7.2. Judicial System And Court Hierarchy 

7.2.1. The Constitution vests the judicial authority of South Africa in the courts. The rationalisation 
of the court structures in terms of the Constitution is a matter still before the legislature and 
it is to be noted that the structure to date still reflects to some extent that of the pre 1994 
period. The court structure consists of three tiers of courts these are the apex courts, superior 
courts and inferior courts.  

7.2.2. The apex courts are the Constitutional Court and the Supreme Court of Appeal. Both courts 
are courts of final appeal save that in the case of constitutional matters an appeal may be 
brought in the Constitutional Court against a ruling of the Supreme Court of Appeal. 

7.2.3. The superior courts consist of the High Courts (provincial and local divisions) and other 
specialised courts such as Tax courts, the Competition Appeal Court, Labour Court and Labour 
Appeal Court, Land Claims Court, Electoral Court, Divorce Courts and Equality courts (which in 
some instances are specially designated magistrates courts/inferior courts). Superior courts 
have both review and appellate jurisdiction in criminal and civil matters. 

7.2.4. The inferior courts consist of regional and district magistrates' courts. District magistrates' 
courts have both civil and criminal jurisdiction while regional magistrates have only criminal 
jurisdiction. The civil jurisdiction of the district magistrates courts are constrained among 
other things by the value of the property or claim in dispute. 

7.2.5. Rules of jurisdiction relating to the value of a claim and geographical area are important 
considerations in approaching the correct superior or inferior court and legal advice should be 
sought in this regard. 
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7.2.6. The decisions of all courts are binding on the parties including, where relevant, the 
Government. It should be further be noted that the rule of stare decisis is applicable in South 
African law and accordingly courts of particular tiers will be bound by the legal reasoning or 
precedent of higher ranking courts. 

7.3. Arbitration 

7.3.1. Court processes can be lengthy and expensive. In addition as all courts in South Africa are 
courts of record and open to the public a litigant may prefer an alternative private 
adjudicative process that can be tailored to the client's specific needs, such as arbitration. 

7.3.2. The primary legislation governing arbitrations in South Africa is the Arbitration Act 42 of 1965. 
This Act governs both domestic and international arbitration proceedings although it is to be 
noted that the Recognition and Enforcement of Foreign Arbitral Awards Act 40 of 1977 
governs specifically the enforcement of foreign arbitral awards in South Africa. 

7.3.3. Any matters save for criminal matters, matters of status and matrimonial matters may be 
referred to arbitration by agreement between the parties concerned. 

7.3.4. Parties wishing to refer a matter to arbitration will enter into an arbitration agreement 
governing the terms and basis on which the arbitration will proceed and conclude. The parties 
may elect or have an arbitrator chosen on their behalf. An arbitrator is an independent 
impartial adjudicator with the relevant expertise who will oversee the process of the 
arbitration and ultimately issue an award in favour of one of the parties. 

7.3.5. An arbitration award is considered binding not by any special authority of the arbitrator but 
rather by the agreement of the parties to submit to binding arbitration. 

7.3.6. Organisations such as the Arbitration Foundation of Southern Africa ("AFSA") may be 
approached to administer an arbitration and assist with the appointment of an appropriate 
arbitrator as well as provide rules in terms of which the arbitration process will be run. 

7.3.7. It is to be noted that arbitrations do not serve to completely exclude the jurisdiction of the 
courts. Notwithstanding the submission of a dispute to arbitration, courts may be approached 
for interim interdicts and the enforcement of an arbitral award. 

7.4. Mediation 

7.4.1. In advance of approaching a court or arbitrator for the resolution of a dispute parties may 
wish to engage in a non-adjudicative process such as mediation. Mediation seeks the 
resolution of disputes through the facilitation of negotiation and agreement between the 
parties. 

7.4.2. A mediation is conducted by an impartial third party who seeks to assist the parties in 
reaching consensus on contentious issues. 

7.4.3. Mediations do not produce binding resolutions unless the parties reduce the agreement 
reached into a binding contract. In this regard the mediation proceedings themselves are 
usually conducted on a "without prejudice" basis so that information revealed in the 
proceedings may not be used in any court case or arbitration proceedings without the 
consent of the parties. 

PART II – SPECIALISED AREAS 

8. CAPITAL MARKETS AND FINANCIAL REGULATION  

South Africa has highly sophisticated capital markets which are well-regulated. The primary pieces of legislation in 
addition to the Companies Act, discussed in paragraph 2 above, are the Securities Services Act 36 of 2004 which 
regulates securities services and is aimed at increasing confidence in the South African financial markets, promoting 
the protection of regulated persons and clients, reducing systemic risk and promoting the international 
competitiveness of securities in South Africa; and the Financial Advisory and Intermediary Services Act 36 of 2004 
which was introduced to promote good and proper business practices in the financial services industry and to 
contribute to improving corporate governance and market confidence. In addition, it should be noted that the 
banking sector is subject to regulation by Banks Act 94 of 1990 and that the insurance and pension fund sectors are 
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respectively regulated by the Long-Term Insurance Act 52 of 1998, the Short-Term Insurance Act 53 of 1998 and the 
Pension Funds Act 24 of 1956. 

8.1. Financial Regulation 

8.1.1. In 2002 South Africa adopted the Financial Advisory and Intermediary Services Act 37 of 2002 
("FAIS") which came into force on 15 November 2002. FAIS provides for the regulation of 
certain financial advisory and intermediary services and, in addition to establishing the Office 
of Ombud for Financial Services Providers, has established codes of conduct for financial 
service providers in South Africa.  

8.1.2. The Financial Intelligence Centre Act 38 of 2001 ("FICA") came into effect on 1 February 2002 
and was amended by the Protection of Constitutional Democracy against Terrorist and 
Related Activities Act 33 of 2004. FICA brings South Africa in line with international efforts to 
curb money-laundering and the financing of terrorist activities. FICA was amended by the 
Financial Intelligence Centre Amendment Act 11 of 2008 on 1 December 2010. 

8.1.3. The Prevention of Organised Crime Act 121 of 1998 ("POCA") came into effect on 21 January 
1999. In its preamble POCA recognises, "the right of every person to be protected from fear, 
intimidation and physical harm caused by the criminal activities of violent gangs and 
individuals" and notes further that, "organised crime, money laundering and criminal gang 
activities, both individually and collectively, present a danger to public order and safety and 
economic stability, and have the potential to inflict social damage." POCA has introduced 
various and significant measures to assist in the combating of organised crime in South Africa.  

8.2. JSE Limited  

8.2.1. The JSE Limited is the only stock exchange in South Africa and holds the position as one of the 
top 20 exchanges in the world in terms of market capitalisation. It has its own rules which 
must comply with the Securities Services Act. The JSE began trading in uncertificated 
securities through a process of dematerialisation conducted in 2003.  

8.2.2. More recently the JSE acquired the erstwhile Bond Exchange of South Africa so that, at 
present, both equities and debt instruments can be traded on the JSE. The local bond market 
is still dominated by securities issued by the South African government, with local 
government, public enterprises and major corporations accounting for the rest of the debt 
issuers active in the market.  

8.2.3. Currently, the only licensed central securities depository is the depository operated by Strate 
Limited ("STRATE"). STRATE effects electronic settlement of equities, bonds and money 
market instruments. More information on the JSE Limited is available on their website at 
www.jse.co.za. 

8.3. Take-Overs And Mergers : Takeover Regulation Panel ("TRP") 

8.3.1. The main laws and regulations which govern the conduct of public merger and acquisition 
activity in South Africa are the following – 

8.3.1.1. the Companies Act, described in greater detail at paragraph 3 above, regulates 
all takeover and public merger and acquisition (M&A) activity in South Africa. 
The Companies Act and the regulations thereto contain provisions regulating 
takeovers and mergers, which are known as the "Takeover Regulations"; 

8.3.1.2. the Security Services Act 36 of 2004 regulates, inter alia, insider trading and 
market abuse which is further considered at 8.4 below; 

8.3.1.3. the Listings Requirements of the stock exchange operated by the JSE Limited 
apply if – 

8.3.1.3.1. the bidder's or target shares are listed on the JSE, under the 
Listings Requirements, the bidder's shareholders must approve 
an acquisition if the offer consideration (and/or dilutionary 
effect) is larger than 25% of the market capitalisation of the 
bidder; or 

http://www.jse.co.za/
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8.3.1.3.2. any new shares being offered as part of the bid consideration 
are to be listed on the JSE; 

8.3.1.4. the Competition Act 89 of 1998 (South African anti-trust law) also has a 
significant impact on takeover and merger activity in South Africa and this is 
discussed in greater detail at paragraph 11 below; 

8.3.2. The Takeover Regulations apply to 'regulated companies' when they conduct 'affected 
transactions'. 'Regulated companies' are defined as: (i) public companies; (ii) state-owned 
companies subject to certain exceptions; and (iii) private companies; but only if 10% of the 
issued securities of the relevant private company have been transferred (other than by 
transfer between or among related or inter-related persons) within a period of 24 months 
immediately before the date of a particular transaction, or the MOI of the private company 
expressly provides that the company and its securities are subject to the Takeover 
Regulations. An 'affected transaction' is defined in detail in the Companies Act but, in 
essence, includes a fundamental transaction (disposal of majority of assets or undertakings; 
amalgamation or merger; scheme of arrangement), mandatory offers and squeeze-outs. 

8.3.3. Takeovers are regulated by the Takeover Regulation Panel (the TRP) established under the 
Companies Act. The TRP is an independent body, which functions as an organ of state within 
the public administration, but as an institution outside the public service. The JSE also has 
influence over and will ensure compliance with its Listing Requirements. The Competition 
Authorities will ensure compliance with the Competition Act.  

8.3.4. Certain industries (including broadcasting, banking and insurance) have legislation applicable 
to them which precludes foreign buyers from holding above a threshold stake at all or 
without obtaining the consent of the relevant minister. 

8.3.5. The traditional methods of acquiring control of public companies have been the general offer 
to shareholders and the scheme of arrangement. The Companies Act has, with effect from 
1 May 2011, introduced for the first time in South African law a statutory merger mechanism 
for effecting transactions. It is anticipated in the near future that mergers will be effected 
pursuant to the statutory merger provisions.  

8.4. Market Abuse And Insider Trading 

8.4.1. Market abuse, which includes insider trading, certain prohibited trading practices, the making 
of false, misleading or deceptive statements promises forecasts is regulated under chapter 9 
of the Security Services Act. 

8.4.2. In the context of insider trading, an "insider" is a person who has "inside information" 
through being a director, employee or shareholder of an issuer of securities listed on a 
regulated market to which the inside information relates; or having access to such 
information by virtue of employment, office or profession; or if such person knows that the 
direct or indirect source of information was one of the aforementioned persons. "Inside 
information" means specific or precise information which has not been made public and 
which is obtained or learned from an insider and if it were made public would be likely to 
have a material effect on the price or value of any security listed on a regulated market. 
Generally, trading in securities on the basis of inside information is unlawful, however, there 
are several statutory defences that are available in certain circumstances. 

8.4.3. The Financial Markets Bill (B12-2012) was published and tabled on 4 April 2012 and, if passed, 
will have the effect of replacing the Security Services Act. The definition of "Insider" and 
"Inside Information" contained in the Security Services Act above remains intact in the 
Financial Markets Bill, however, the defences available in respect of inside information 
offences in the Financial Markets Bill are considerably limited.  

8.5. Corporate Governance 

8.5.1. Sir Adrian Cadbury summarised corporate governance in the Sir Adrian Cadbury Corporate 
Governance Overview, 1999 World Bank Report as being "concerned with holding the balance 
between economic and social goals and between individual and communal goals … the aim is 
to align as nearly as possible the interests of individuals, corporations and society". 
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8.5.2. In South Africa there is much academic literature on the subject of directors, their duties and 
responsibilities as members of companies’ boards, the effectiveness of boards and the role of 
the chairman. This is more so pursuant to the recommendation contained in the King Code of 
Governance Principles for South Africa 2009 ("King III") that South African listed companies, 
State corporations and local authorities (such as municipalities) should report their levels of 
compliance with King III. King III provides detailed guidelines for proper governance practices, 
the aim being to improve governance and accountability on a voluntary basis for "affected 
corporations", such as companies listed on the main board of the JSE, national public entities 
(as defined by the Public Finance Management Act 1 of 1999), banks, financial institutions and 
insurers subject to various financial services statutes.  

8.5.3. Corporate governance centres on the manner in which organisations direct and control their 
assets, resources and actions. In companies, direction and control is in the hands of the 
directors who are accountable not only to shareholders but also to other stakeholders such as 
employees, suppliers, customers, the Government and the community. In the public sector 
senior officials aim to provide an efficient and effective service. Both the public and private 
sectors benefit from good corporate governance. Accordingly, King III centers on the 
principles of leadership, sustainability and corporate citizenship and applies to all entities 
regardless of the manner and form of incorporation or establishment.  

8.5.4. Even non-listed companies should be headed by an effective board of directors which can 
lead and control the company. Boards are responsible for the efficient management of 
company affairs, providing strategic direction and for the achievement of the business 
objectives of companies. Even when the directors of companies delegate their powers, they 
remain accountable for the performance of their duties and responsibilities. 

8.5.5. Ideally the board of a company should consist of directors who have the necessary experience 
and complementary skills to ensure that the board remains effective in discharging its duties 
and to contribute to the overall performance of the board and the company. The role of the 
board, its functions and operations must be clearly defined and understood, therefore 
assistance in the form of a board charter, which sets out the role, the duties and the expected 
conduct of the board, has been suggested from many fronts. 

8.5.6. Most companies have unitary boards, comprising of a balance of executive and non-executive 
directors, the executive directors having intimate knowledge of the business and the non-
executive directors to give a broader view (business experience) to the company’s activities. It 
has been recommended by regulatory bodies that the majority of non-executives should be 
independent. This type of recommendation has filtered through in many countries and 
recommendations to this effect have been made to the directors of companies listed on the 
New York Stock Exchange. It has been suggested that listed companies require a majority of 
independent directors, and that the definition of "independent director" be tightened to read 
"no director qualifies as ‘independent’ unless the board of directors affirmatively determines 
that the director has no material relationship with the listed company (either directly or as a 
partner, shareholder or officer of an organization that has a relationship with the company)." 

8.5.7. A company is separate from its members, its directors and employees and the directors must 
at all times weigh up enterprise versus compliance, short-term versus long term, shareholders 
versus stakeholders and objective oversight versus involvement. Linked to this is the concept 
of sustainability which is identified in King III as the primary moral and economic imperative 
for the 21st century, and one of the most important sources of both opportunities and risks 
for businesses. 

8.5.8. The duties and responsibilities of a director can be found predominantly in the Companies Act 
and the common law. Additional "compliance authorities" have been introduced such as King 
III, the Public Finance Management Act ("PFMA") (which applies to national governments and 
provincial governments), the Banks Act, the JSE Limited Listings Requirements (for companies 
listed on the Johannesburg Stock Exchange Ltd) and the Financial Services Board (for long and 
short term insurance companies). A company's founding documentation (MOI) is often a 
further source of directors' powers, duties and responsibilities and sometimes internal rules 
of conduct and codes of practice are adopted therein.  
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8.5.9. As regards the classification of directors, King III provides as follows - 

8.5.9.1. Executive Director – "An individual involved in the day-to-day management or in 
the full-time salaried employment of the company and/or any of its subsidiaries." 
(Annexure 2.2 of Chapter 2 of King III). 

8.5.9.2. Non-Executive Director – "An individual not involved in the day to day 
management and not a full-time salaried employee of the company or of its 
subsidiaries. An individual in the full-time employment of the holding company or 
of its subsidiaries, other than the company concerned, would also be considered 
to be a non-executive director unless such individual by his/her conduct or 
executive authority could be construed to be directing the day-to-day 
management of the company and its subsidiaries." (Annexure 2.3 of Chapter 2 of 
King III). 

8.5.9.3. Independent Director – "Is a non-executive director who - 

8.5.9.3.1. is not a representative of a shareowner who has the ability to 
control or significantly influence management;  

8.5.9.3.2. has not been employed by the company, or the group, of which 
it currently forms part, in any executive capacity, or appointed 
as the designated auditor or partner in the group's external 
audit firm, or senior legal advisor for the preceding three 
financial years; 

8.5.9.3.3. is not a member of the immediate family of an individual who 
is, or has during the preceding three financial years, been in 
any of the past three financial years, employed by the company 
or the group in an executive capacity; 

8.5.9.3.4. is not a professional advisor to the company or the group, other 
than in a director capacity; 

8.5.9.3.5. does not have a direct or indirect interest in the company 
(including any parent or subsidiary in a consolidated group with 
the company) which exceeds 5% (five per cent) of the group's 
total number of shares in issue; 

8.5.9.3.6. does not have a direct or indirect interest in the company which 
is less than 5% (five per cent) of the group's total number of 
shares in issue, but is material to his personal wealth ; and 

8.5.9.3.7. is free from any business or other relationship (contractual or 
statutory) which could be seen by an objective outsider to 
interfere materially with the individual's capacity to act in an 
independent manner, such as being a director of a material 
customer of or supplier to the company."  

(paragraph 67 Chapter 2 of King III). 

8.5.10. King III introduces an 'apply or explain' approach. This approach is premised on the view that 
all entities should disclose the principles and/or practices recommended in King III that they 
have not complied with (decided not to apply) and in so doing, to explain the reasons for non 
compliance. Such disclosure will afford stakeholders the opportunity to comment on and 
challenge the board in its decisions and behavior in order to improve standards of 
governance. For clarification, a Board is entitled to deviate from the recommendations 
contained in King III insofar as it is of the view that doing so is in the best interests of the 
company and further insofar as it provides cogent reasons for deviating from the relevant 
King III recommendations.  

8.5.11. King III further focuses on executive remuneration, especially incentive schemes and bonuses 
for executives. In terms of King III, an advisory vote should be obtained from shareholders in 
respect of the company’s annual remuneration policy. Although not binding on the company, 
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the vote allows shareholders to express their views on the remuneration policies adopted by 
the company and the implementation thereof. 

9. CONSUMER PROTECTION  

9.1. The Consumer Protection Act 

9.1.1. The Consumer Protection Act 68 of 2009 ("CPA") came into effect on 31 April 2011 (the 
"general effective date"). 

9.1.2. By and large the CPA does not have retrospective effect. It generally does not apply to 
agreements or transactions concluded before the general effective date.  

9.1.3. The CPA applies to the promotion of goods and services that could lead to certain 
transactions, as well as to most transactions occurring within South Africa for the supply of 
goods and services concluded in the ordinary course of business between suppliers and 
consumers, , and to the goods and services themselves once the transaction has been 
concluded. Importantly, the CPA provides significant protections to franchisees under 
franchise agreements. 

9.1.4. The CPA applies - 

9.1.4.1. where goods and services are promoted or supplied to the State; 

9.1.4.2. where a consumer is a juristic person whose asset value or annual turnover, at 
the time of transaction, equals or exceeds a threshold value determined by the 
Minister (currently R2 million);  

9.1.4.3. to credit agreements under the National Credit Act 34 of 2005 ("NCA") (see 
paragraph 9.2), but goods and services provided under the agreement are not 
excluded from the ambit of the CPA; 

9.1.4.4. to employment contracts; 

9.1.4.5. to collective bargaining and collective agreements as defined in the Labour 
Relations Act 66 of 1995 and the Constitution; and 

9.1.4.6. if the transaction falls within an industry-wide exemption granted by the 
Minister on application by the relevant regulatory authority. 

9.1.5. Industry-wide exemptions from one or more of the provisions of the CPA may be granted on 
application by a regulatory authority on the grounds that those provisions overlap or 
duplicate a regulatory scheme administered by that regulatory authority in terms of national 
legislation or any treaty, international law, convention or protocol. The exemption may only 
be granted to the extent that the regulatory scheme achieves the objectives of the CPA. 

9.1.6. The CPA is centred around eight consumer rights. These rights are the right to: equal access to 
the consumer market; privacy; choice; disclosure and information; fair and responsible 
marketing; honest and fair dealing; fair, just and reasonable terms and conditions; fair value, 
good quality and safety. 

9.1.7. The CPA seeks to improve disclosure by, inter alia, giving consumers the right to information 
in plain, easily understandable language; requiring the compulsory display of prices and the 
provision of transaction records. 

9.1.8. The CPA promotes fair and responsible advertising and marketing and prohibits bait and 
negative option marketing. It regulates promotions, competitions and loyalty programmes. In 
terms of the CPA, advertising must not be false or misleading and suppliers may not enter 
into agreements with persons who lack legal capacity.  

9.1.9. The CPA prohibits suppliers from discriminating against, intimidating or penalising consumers 
who seek to enforce their rights. Consumer rights are protected and enforced not only 
through the courts but also through national consumer protection institutions set out in 
paragraph 9.3 below, together with accredited ombudsman and provincial consumer 
protection structures. 
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9.1.10. Furthermore, the CPA regulates the use of business names. A supplier must not carry on 
business, advertise, promote, or supply any goods or services under any name not registered 
in terms of a public regulation. 

9.1.11. A failure to comply with the provisions of the CPA attracts various sanctions, commencing 
with compliance notices and leading to the imposition of fines and criminal penalties. 
Contractual provisions in contravention of the CPA may be declared null and void to the 
extent of non-compliance. 

9.2. National Credit Act 

9.2.1. The National Credit Act 34 of 2005 ("NCA") replaces the Credit Agreements Act 1980 and the 
Usury Act 1968. In recent years, various developments such as the increase in micro-lending 
and concerns relating to over-indebtedness indicated that consumer credit legislation was in 
need of an overhaul. 

9.2.2. The NCA's overarching purpose is to create a single system of regulation and a National Credit 
Regulator ("NCR") to administer the credit industry. It seeks to promote and advance the 
social and economic welfare of all South Africans and to promote a fair, transparent, 
competitive, efficient and accessible credit market. 

9.2.3. Subject to certain exemptions, the NCA applies to credit agreements concluded between 
parties transacting at "arm's length" and made within or having an effect within South Africa. 
An agreement will be a credit agreement, if there is deferral of repayment or prepayment; 
and a fee, charge, or interest is imposed with respect to a deferred payment or a discount 
given when prepayments are made. 

9.2.4. The NCA distinguishes three primary categories of credit agreements namely, credit facilities, 
credit transactions and credit guarantees. To further subdivide the market, the NCA provides 
for three sizes of credit agreements, namely small, intermediate and large agreements. The 
size of the agreements depends on the thresholds determined by regulation and the type of 
agreement involved. 

9.2.5. Specifically excluded from the definition of credit agreements are: policies of insurance or 
credit extended by an insurer to maintain payment of premiums, leases of immovable 
property and stokvels. The NCA will not apply where parties are not dealing at "arm's length", 
the consumer is the State, the credit provider is the central bank or, upon application to the 
Minister, the credit provider is outside the Republic. 

9.2.6. The NCA does not apply to agreements where the consumer is a juristic person whose asset 
value or turnover at the time the agreement is made exceeds R1,000,000 or where the 
consumer is a juristic person and the credit agreement is a large agreement. Where the 
juristic person does not meet either of these criteria the NCA only will have limited 
application. 

9.2.7. A credit provider may only recover the fees and charges prescribed by the NCA. These are: 
the principal debt, an initiation fee, a service fee, the cost of credit insurance, default 
administration charges and collection costs. Similarly, maximum interest rates are prescribed. 

9.2.8. Credit providers are required to register with the NCR if they enter into 100 credit 
agreements or the total principal debt of outstanding credit agreements concluded by the 
credit provider exceeds R500,000.  

9.2.9. A credit provider must ensure that it does not extend credit recklessly. A credit agreement is 
reckless if the credit provider failed to conduct a financial needs analysis in respect of the 
consumer or failed to take reasonable measures to assess the consumer's understanding of 
the risks and obligations inherent in the agreement or if having taken these steps the credit 
provider entered into the credit agreement despite the fact that doing so would make the 
consumer over-indebted. If a court declares that a credit agreement is reckless it may grant 
an order setting aside all or part of the consumer's rights and obligations or suspend the 
agreement. 

9.2.10. Once a court declares that a credit agreement is reckless, it must consider whether the 
consumer is over-indebted (i.e. whether he is unable to satisfy all his obligations having 
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regard to his financial means, prospects and obligations and debt repayment history) and if it 
finds him to be, may grant an order suspending the agreement and restructuring the 
consumer's obligations under any credit agreement. A consumer may apply to a debt 
counsellor to be declared over-indebted. 

9.2.11. The NCA has consumer protection at its heart and confers substantial rights on consumers. 
These include: the right to credit and non-discrimination; the right to reasons for refusal of 
credit; the right to information in plain and understandable language that he or she 
reasonably understands; the right to confidentiality; the right to prepayments and early 
settlement; and the right to apply for debt review. Once a consumer has applied for debt 
review the credit provider cannot generally institute legal proceedings against him or her. 

9.2.12. In terms of the NCA certain credit agreements and provisions are unlawful, for example, any 
provision requiring the consumer to waive his rights would be unlawful as would the inclusion 
of certain prohibited terms or clauses in a contract. If an agreement is unlawful a court must 
declare the credit agreement void. The credit provider must return all money received from 
the consumer and all the credit provider's purported rights are either cancelled or forfeited to 
the State. If an agreement contains unlawful provisions a court may strike those provisions 
out or declare the agreement unlawful. 

9.3. Consumer Credit Institutions 

9.3.1. National Credit Regulator 

9.3.1.1. The NCA established the NCR to promote and support the development of a fair, 
transparent, competitive, sustainable and accessible credit market and industry, 
and, in particular, to serve the needs of historically disadvantaged persons and 
low income persons in a manner that is consistent with the purposes of the NCA. 

9.3.1.2. The NCR monitors the credit market and reports to the Minister annually with 
regard to credit availability, price and market conditions, competition within the 
consumer credit industry and access to consumer credit by small businesses and 
formerly disadvantaged consumers. 

9.3.1.3. The NCR registers credit providers, credit bureaux and debt counsellors and 
enforces the NCA by, among other things, receiving complaints concerning 
alleged contraventions of the NCA, issuing and enforcing compliance notices and 
investigating and evaluating alleged contraventions of the NCA. 

9.3.2. National Consumer Commission 

The National Consumer Commission ("Commission") will be the primary administrative 
regulator under the CPA responsible for carrying out education, research, investigation of 
complaints and enforcement of the CPA. The Commission will be established as an organ of 
State responsible to the Minister. 

9.3.3. National Consumer Tribunal 

The NCA established the National Consumer Tribunal ("Tribunal"), which is an independent 
body tasked with adjudicating complaints in terms of the NCA and CPA. Consumers and credit 
providers and suppliers are empowered to appeal to the Tribunal against the decisions of the 
NCR and the Commission.  

9.4. Protection of Personal Information Bill, Bill No B9-09 ("POPI") 

9.4.1. POPI is currently before a National Assembly committee of parliament in South Africa ); 

9.4.2. POPI, if passed in its current form, will bind all public and private bodies in their accessing, 
processing, storing and disseminating of personal information. POPI creates offences and 
penalties for non-compliance and breach of the provisions thereof and creates a regulatory 
body to which complaints by the public may be made upon which an investigation into the 
allegation will occur. Notification will need to be given and approved prior to the processing 
of personal information. It should be noted that the regulator may also authorise the 
processing of the information if it is in the public's interest. The transfer of personal 
information outside South Africa will also be regulated such that information will not be 
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transferred out of South Africa if there are not adequate safeguards for the protection of 
information in the receiving country; and creates rights for persons regarding unsolicited 
electronic communications and automated decision making. 

10. INSURANCE LAW  

10.1. The insurance industry in South Africa is regulated by the Short Term Insurance Act 53 of 1998 ("STIA") and 
by the Long Term Insurance Act 52 of 1998 ("LTIA"). In addition, various other legislation, such as the 
Financial Advisory and Intermediary Services Act 37 of 2002, have a bearing on the market and in particular 
the regulation of intermediaries. 

10.2. South Africa has a well developed body of insurance case law which, in general, tends to follow the English 
law and London market principles.  

10.3. It should be noted that insurance law and regulation in South Africa is in the process of change and there 
are proposed amendments to the regulations made in terms of the both the STIA and the LTIA. These 
regulations are intended to give effect to the amendments made to the Insurance Laws Amendment Act, 
2008. There is also a drive to regulate the so-called "micro-insurance" industry, being a reference to 
insurance that is accessed by the low-income population, provided by a variety of different providers and 
managed in accordance with generally accepted insurance practice. The main product in this industry is 
funeral insurance.  

11. COMPETITION LAW  

11.1. Introduction 

11.1.1. South Africa has a well developed and regulated competition regime based on best 
international practice. Our economic system is predominantly based on free market 
principles, however, as in most developed economies, competition is controlled. In South 
Africa the Competition Act 89 of 1998, (the "Competition Act") is the predominant 
mechanism which aims to keep competition in check. 

11.1.2. The overarching aim of the Competition Act is to ensure effective, fair and vigorous 
competition in the market. The Competition Act substantially strengthened the previous 
powers of the competition authorities along the lines of the European Union, United States 
and Canadian models. The Competition Act provides for various prohibitions of anti-
competitive conduct, restrictive practices (such as price fixing, predatory pricing and collusive 
tendering) and abuses by dominant firms. The Competition Act also entails a notification and 
prior approval procedure for certain mergers and acquisitions, and carries significant 
penalties for contraventions. It reaches beyond South Africa, applying to economic activity 
both within and having an effect within the country. 

11.1.3. The South African Competition Authorities include the Competition Commission (the 
"Commission") which is responsible for investigating and evaluating mergers and prohibited 
practices; the Competition Tribunal (the "Tribunal") which is essentially the court of first 
instance in adjudicating competition law matters; the Competition Appeal Court (the "CAC") 
which is the designated appellate authority for competition law matters; the Supreme Court 
of Appeal (the "SCA") which is authorised to hear appeals from the CAC and the 
Constitutional Court, which is empowered to hear constitutional issues arising from 
competition law cases. 

11.2. Mergers And Acquisitions 

11.2.1. In assessing mergers, the focus is whether the post-merger market structure will be 
conducive to competition. The Competition Act defines a merger as the direct or indirect 
acquisition or establishment of direct or indirect control over the whole or part of the 
business of another firm. This may be achieved in any manner, including through the 
purchase or lease of the shares in, or an interest of, the target firm. 

11.2.2. Whether a merger has occurred or not, often turns on the question of whether there has 
been a change in "control" amongst the parties. The Competition Act sets out numerous 
instances of control, which include, inter alia –  
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11.2.2.1. where there has been a change in beneficial ownership of more than half of the 
issued share capital of the firm; 

11.2.2.2. where the acquiring firm is entitled to vote a majority of the votes that may be 
cast at a general meeting of the target firm, or that firm has the ability to control 
the voting of a majority of those votes, either directly or through a controlled 
entity; 

11.2.2.3. where there is an ability to appoint or to veto the appointment of a majority of 
the directors of the target firm; and 

11.2.2.4. where the acquiring firm has the ability to materially influence the policy of the 
target firm in a manner comparable to a person who, in ordinary commercial 
practice, would be able to exercise an element of control referred to in 
paragraphs 11.2.2.1 to 11.2.2.3 above. 

11.2.3. The Commission has the power to disallow small and intermediate mergers, and makes 
recommendations on large mergers to the Tribunal. Not all mergers that occur in business will 
be required to be notified to the competition authorities. Parties to intermediate and large 
mergers are required to notify the Commission thereof, in a prescribed format, and the 
parties to such mergers may not implement them until they have been approved by the 
Commission. 

11.2.4. An intermediate merger occurs when the consolidated turnover or assets (whichever is 
higher) of the target firm and the acquiring group of companies was R560 million or more in 
the last financial year, and the consolidated assets or turnover of the target firm was R80 
million or more in its last financial year. 

11.2.5. A large merger occurs when the consolidated turnover or assets (whichever is higher) of the 
target firm and the acquiring group of companies was R6,6 billion or more in the last financial 
year, and the consolidated assets or turnover of the target firm is R190 million or more its last 
financial year. 

11.2.6. A filing fee of R100,000 is required for the notification of an intermediate merger, and 
R350,000 is required for the notification of a large merger. 

11.2.7.  

11.2.7.1. Parties to a small merger may implement that merger without the approval of 
the Commission (and, as such, are not obliged to notify the Commission of that 
merger). Notwithstanding this, on 15 April 2009 the Commission issued a 
guideline on small merger notification. In spite of the fact that the Competition 
Act allows for implementation of a small merger without approval, the 
Commission's guideline provides that the Commission will require to be 
informed of all small mergers that meet the following criteria -  

11.2.7.1.1. at the time of entering into the transaction, any of the firms, or 
firms within the group, are subject to an investigation by the 
Commission in terms of Chapter 2 (prohibited practices and 
abuse of dominance) of the Competition Act; or  

11.2.7.1.2. at the time of entering into the transaction, any of the firms, or 
firms within their group, are respondents to pending 
proceedings referred by the Commission to the Tribunal in 
terms of Chapter 2 of the Competition Act.  

11.2.7.2. In terms of the guideline, the Commission has advised parties to small mergers 
that meet the above criteria to voluntarily inform the Commission in writing, by 
way of a letter, of their intention to enter into the relevant transaction. The 
letter must contain sufficient detail concerning the parties, the proposed 
transaction and the markets in which the parties compete. Upon consideration 
of the letter, the Commission will revert to the parties, informing them whether 
or not the Commission will require the parties to formally notify that merger in 
the prescribed manner.  
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11.2.8. When required to consider a merger, the Commission or, where relevant, the Tribunal will 
first determine whether or not the merger is likely to substantially prevent or lessen 
competition, and if so, whether there are technological, efficiency or other pro-competitive 
gains that offset the anti-competitive effect of the merger. The Commission or Tribunal will 
also consider whether the merger can be justified on substantial public interest grounds. 

11.2.9. Factors relevant to this enquiry include the ease with which, and the ability of, new firms to 
enter into the market; the level and trends of concentration in that particular market; 
whether there has been a history of collusion in the market; and if the merger will result in 
the removal of an effective competitor. 

11.2.10. The Competition Act stipulates time periods within which the competition authorities must 
respond to merger notifications. In the case of an intermediate merger, the Commission must 
respond within 20 business days from the date on which the merger notification was 
submitted. The Commission may either extend the consideration period for a maximum of 40 
business days; approve the merger with or without conditions; or prohibit the 
implementation of the merger altogether. 

11.2.11. In the case of a large merger, the Commission must within 40 business days of receipt make a 
recommendation to the Tribunal whether it should approve the merger (with or without 
conditions), or prohibit it. This period may be extended for an unlimited number of further 
periods of up to 15 business days at a time.  

11.3. Restrictive Horizontal Practices 

11.3.1. The Competition Act restricts the ability of firms in a horizontal relationship, that is, a 
relationship between competitors, to engage in conduct that constitutes a prohibited 
practice. Certain practices are prohibited outright by the Competition Act, and are known as 
per se or automatically prohibited practices. This kind of conduct is viewed as being "non-
defensible", in that any firms engaged in such conduct are not entitled to give a justification 
or defence for participating in the prohibited behaviour. These include –  

11.3.1.1. where firms directly or indirectly fix a purchase or selling price or any other 
trading condition; 

11.3.1.2. market division between firms, whereby customers, suppliers, territories and/or 
specific types of goods or services are allocated amongst the firms; or 

11.3.1.3. where firms engage in collusive tendering, which includes the suppression of 
bids, or the rotation of bids and complementary tendering among competitors. 

11.3.2. The Competition Act does permit some kinds of horizontal relationships between competitors 
- as long as the firms concerned are able to show the competition authorities that the 
agreement results in technological, efficiency or pro-competitive gains which outweigh the 
anti-competitive consequences that arise therefrom. These kinds of agreements or concerted 
practices are known as rule of reason prohibitions, as the parties are entitled to give a 
justification or defence substantiating their conduct. An example of such an agreement exists 
where competitors share confidential business information with each other. As long as the 
firms can show that there is no harm caused to other participants in the market (irrespective 
of what level of the market they operate in), they may be allowed to continue with such an 
arrangement where competition is enhanced. 

11.3.3. The Competition Act exempts any conduct that may be construed as being a restrictive 
practice between constituent firms within a single economic entity.  

11.4. Restrictive Vertical Practices 

11.4.1. A "vertical relationship" is one that exists between parties operating at different levels of a 
supply chain. 

11.4.2. The Competition Act weighs most restrictive vertical practices against the rule of reason test 
highlighted above. Thus, the Competition Act allows for the justification by entities accused of 
contravening the restrictive vertical practice provisions of the Competition Act of their 
agreements and practices, if they result in technological, efficiency or other pro-competitive 
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gains that outweigh their anti-competitive effects. The only per se prohibition with regard to 
vertical practices is that of minimum resale price maintenance. 

11.4.3. Minimum resale price maintenance occurs when an upstream supplier attempts to regulate 
or control the resale price of goods or services that it supplies, and implements measures to 
enforce or maintain the prescribed resale price, thereby reducing competition. This does not 
mean that there cannot be a recommended minimum resale price. As long as that 
recommendation is not binding on the sale of the product or service, and it appears clearly on 
the product itself that it is simply a recommendation, it is allowed in terms of the Competition 
Act. 

11.5. Abuse Of Dominance 

11.5.1. Dominance in itself is not problematic from a competition law perspective. However, the 
Competition Act prohibits conduct that amounts to abuse of a firm's dominance in a relevant 
market. In other words, any firm that has been classified as being dominant in a particular 
market cannot abuse its market power to disadvantage other competitors. This conduct 
would substantially curtail competition. 

11.5.2. According to the Competition Act, market power is the ability of a firm to control prices, to 
exclude competition or to behave, to an appreciable extent, independently of its competitors, 
customers or suppliers. In order to show abuse of dominance, the complainant must first 
show that the firm is dominant, in that –  

11.5.2.1. it has at least 45% of the relevant market; 

11.5.2.2. it has between 35% and 45% of the relevant market, unless it can show that it 
does not have market power; or 

11.5.2.3. it has less than 35% of the relevant market but in fact has market power. 

11.5.3. A firm that is dominant may not -  

11.5.3.1. charge excessive prices (i.e. a price which is higher than, and bears no reasonable 
relation to, the reasonable value of that good or service); 

11.5.3.2. refuse access to an essential facility. This includes an infrastructure or resource 
that cannot reasonably be duplicated, and without access to which competitors 
cannot reasonably provide goods or services to their customers;  

11.5.3.3. engage in exclusionary acts. An exclusionary act is where a firm impedes or 
prevents a firm entering into, or expanding within a market. Examples of such 
acts may be, inter alia, where a firm requires or induces a supplier or customer 
not to deal with a specific competitor(s), or refuses to supply scarce goods to a 
competitor; and  

11.5.3.4. engage in price discrimination. Price discrimination involves selling like products 
in equivalent transactions at different prices to different customers. 
Discriminatory pricing may take the form of different discounts, payment terms 
and the like.  

11.5.4. The Competition Act provides defences for exclusionary acts, if they can be justified on the 
basis of technological, efficiency and pro-competitive gains. Differential pricing to customers 
is also not prohibited if it is based on differences in costs; is done in good faith to match 
benefits offered by a competitor; or is in response to specific conditions affecting the market 
for the goods and services (such as the imminent deterioration of perishable goods).  
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11.6. Orders Of The Tribunal And Administrative Penalties 

11.6.1. The Competition Act empowers the Tribunal to make various orders in relation to prohibited 
practices. Amongst these, the Tribunal may interdict a prohibited practice, or declare a part or 
the whole of such an agreement to be void. More onerous orders may be made where a party 
is required to supply or distribute goods or services to a competitor on terms reasonably 
required to end a prohibited practice, or where access to an essential facility (on reasonable 
terms) may be required for competitors. 

11.6.2. One of the more common orders that the Tribunal may impose is that of an administrative 
penalty. Competition authorities may impose on the transgressors an administrative penalty 
(fine) not exceeding 10% of the parties' annual turnover in South Africa and their exports 
from South Africa for the preceding financial year. The Competition Act specifies when such 
penalties may be given, including –  

11.6.2.1. per se horizontal restrictive practices and the per se vertical restrictive practice 
of minimum resale price maintenance; 

11.6.2.2. certain abuses of dominance; 

11.6.2.3. when a firm repeats conduct which the Tribunal previously found, in respect of 
that same firm, to be a prohibited practice; 

11.6.2.4. failure to notify the Commission of a merger that should have been notified, and 
implementation of a merger without the Commission or Tribunal's approval, or 
in contravention of a decision by the Commission or Tribunal; and 

11.6.2.5. contravention of or failure to comply with an interim or final order of the 
Tribunal or Competition Appeal Court. 

11.7. Competition Amendment Act  

11.7.1. On Friday, 26 August 2009 President Jacob Zuma assented to and signed the Competition 
Amendment Act 1 of 2009 (the "Amendment Act") into law. In terms of section 16 of the 
Amendment Act, it will come into operation on a date fixed by the President by proclamation 
in the Gazette. Accordingly, it is not yet of force and effect.  

11.7.2. The Amendment Act, according to the DTI is not intended to overhaul the current 
competition law regime. Rather it is aimed at -  

11.7.2.1. strengthening the existing provisions of the Competition Act to deal effectively 
with anti-competitive practices; 

11.7.2.2. dealing with prevalence of cartels that harm consumers and the economy 
through high fixed prices, collusive tendering and market division; 

11.7.2.3. enabling the Competition Commission to play a more proactive role in 
investigating markets & take measures to ensure market transparency. 

11.7.3. The Amendment Act focuses on five broad areas, namely - 

11.7.3.1. Personal Liability 

11.7.3.1.1. The Amendment Act introduces a new section 73A into the 
Competition Act, in terms of which "a person commits an 
offence if, while being a director of a firm or while engaged or 
purporting to be engaged by a firm in a position having 
management authority within a firm, such person (a) caused 
the firm to engage in a prohibited practice in terms of section 
(4)(1)(b); or (b) knowingly acquiesced in the firm engaging in a 
prohibited practice in terms of section (4)(1)(b)." 

11.7.3.1.2. In effect this section criminalises participation by individuals 
who are directors or persons with management authority in 
any cartel activity either by active involvement therein or by 
having acquiesced while having actual knowledge of the 
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relevant conduct by the firm. Cartel activity includes price 
fixing, market allocation and bid-rigging.  

11.7.3.1.3. A person may be prosecuted under this section only if the firm 
in question has acknowledged, pursuant to settlement 
proceedings, that it engaged in cartel conduct or if the 
Competition Tribunal or Competition Appeal Court has made 
such finding.  

11.7.3.1.4. Prosecutions of individuals will be conducted by the National 
Prosecuting Authority and not the Competition Authorities.  

11.7.3.1.5. The Competition Commission may in appropriate 
circumstances certify that an individual whose conduct is 
unlawful under this section is "deserving of leniency". The 
Commission may also make submissions to the NPA in support 
of leniency for any person prosecuted for an offence in terms 
of this section, if the Commission has certified that the person 
is "deserving of leniency". The Commission does not, however, 
have the ultimate say and it is conceivable that a company may 
secure indemnity from prosecution in terms of the 
Commission's leniency policy and individual directors and 
individuals having management authority may be held 
criminally liable for their conduct or knowing acquiescence.  

11.7.3.1.6. The sanction for a contravention of section 73(A) is a fine not 
exceeding R500,000 or imprisonment for a period not 
exceeding ten years or both.  

11.7.3.1.7. A firm may not directly or indirectly - 

11.7.3.1.7.1. pay any fine imposed; or 

11.7.3.1.7.2. indemnify, reimburse, compensate or 
otherwise defray the expenses of a person 
incurred in defending against a prosecution, 
unless the prosecution is abandoned or the 
person is acquitted. 

11.7.3.2. Incorporation Of Leniency Policy 

11.7.3.2.1. The Amendment Act formalises the granting by the 
Competition Commission of corporate leniency to firms who 
are "deserving of leniency". A firm "deserving of leniency" is 
defined as one which "has provided information to the 
Competition Commission, or otherwise co-operated with the 
Commission's investigation of an alleged prohibited practice in 
terms of section (4)(1)(b) to the satisfaction of the 
Commission". 

11.7.3.2.2. This section largely codifies the already existing practice of the 
granting of corporate leniency to whistle blowers and other 
providers of information regarding cartel conduct. It also 
clarifies that obtaining corporate leniency does not impact 
upon third parties' entitlement to seek damages from the 
cartel participant in question.  

11.7.3.2.3. The Commission received more than 35 applications for 
corporate leniency in the last year. What will be interesting is 
the effect which the introduction of personal liability will have 
on the utilisation by firms of the corporate leniency provisions 
of the Amendment Act. It seems likely that the new criminal 
liability for individual directors and managers will have a 
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substantial chilling effect on the leniency applications to be 
made. 

11.7.3.3. Complex Monopolies  

11.7.3.3.1. Section 4 of the Amendment Act introduces a new Chapter 2A 
into the Competition Act dealing with "complex monopoly 
conduct".  

11.7.3.3.2. There are three pre-conditions for a complex monopoly 
finding - 

11.7.3.3.2.1. there must be an oligopoly or monopsony 
market structure (in that at least 75% of the 
goods or services in the market must be 
supplied to, or by five or fewer firms); 

11.7.3.3.2.2. any two or more of the firms in the market 
must conduct their respective business affairs 
in a conscious parallel or co-ordinated 
manner, without agreement between or 
among themselves; and 

11.7.3.3.2.3. the conduct between the firms in question 
must have the effect of substantially 
lessening or preventing competition in that 
market.  

11.7.3.3.3. The complex monopoly contravention is a "rule of reason" 
provision, meaning that firms engaged in complex monopoly 
conduct will not contravene the Competition Act if they can 
demonstrate that any technological, efficiency or other pro-
competitive gain resulting from the conduct in question 
outweighs its anti-competitive effect.  

11.7.3.3.4. "Conscious parallel conduct" occurs "when two or more firms 
in a concentrated market, being aware of each other's action, 
conduct their business affairs in a cooperative manner without 
discussion or agreement". 

11.7.3.3.5. If the Commission determines that complex monopoly conduct 
exists, it may apply to the Competition Tribunal for an order 
against two or more firms reasonably requiring, prohibiting or 
setting conditions upon any particular conduct by the firm, to 
the extent justifiable to mitigate or ameliorate the effect of the 
complex monopoly conduct on the market if – 

11.7.3.3.5.1. at least one of the firms has at least 20% 
market share in the relevant market and is 
engaged in complex monopoly conduct; and 

11.7.3.3.5.2. the conduct of the firms has resulted in high 
entry barriers, exclusion of other firms, 
excessive pricing, refusal to supply other 
firms or other market characteristics that 
indicate co-ordinated conduct.  

11.7.3.3.6. No administrative penalty may be levied for a contravention of 
this Chapter but failure to adhere to the Tribunal's order may 
result in a penalty.  

11.7.3.3.7. Complex monopoly provisions are very uncommon in 
international competition law jurisprudence. Where such 
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provisions have been introduced (for example in the UK), they 
have been abandoned.  

11.7.3.3.8. The new provisions are somewhat unclear and, no doubt, 
much litigation will ensue in regard to their appropriate 
interpretation and application. Firms operating within tightly 
held markets ought nonetheless to beware lest they be found 
to have engaged in complex monopoly conduct.  

11.7.3.4. Market Inquiry 

11.7.3.4.1. The Amendment Act introduces a new Chapter 4A into the 
Competition Act allowing for the conduct by the Commission of 
"market inquiries" if "it has reason to believe that any feature 
or combination of features of a market for any goods or 
services prevents, distorts or restricts competition within that 
market" or "to achieve the purposes of" the Competition Act. 
As such, the Commission may essentially engage in a market 
inquiry as and when it chooses to do so without any complaint 
having been initiated by the Commission or a third party. 

11.7.3.4.2. A "market inquiry" means "a formal inquiry in respect of the 
general state of Competition in a market for particular goods or 
services, without necessarily referring to the conduct or 
activities of any particular named firm".  

11.7.3.4.3. The Competition Commission may conduct a market inquiry in 
any manner but is empowered to do so in a manner akin to a 
Tribunal hearing, in particular including summonsing of 
persons and/or information.  

11.7.3.4.4. The terms of reference of a market inquiry must include, at a 
minimum, a statement of the scope of the inquiry, and the 
time within which it is expected to be completed.  

11.7.3.4.5. The Commission must complete a market inquiry by publishing 
in the Government Gazette a report within the time set out in 
the terms of reference. The report may include but is not 
necessarily limited to recommendations for new or amended 
policy, legislation or regulations and/or recommendations to 
other regulatory authorities in respect of competition matters. 

11.7.3.5. Concurrent Jurisdiction 

The amended section 3 of the Competition Act clarifies that, whilst concurrent 
jurisdiction continues, the Competition Commission will "exercise primary 
authority to detect and investigate alleged prohibited practices within any 
industry or sector, and to review mergers within any industry or section" whilst 
"any other regulatory authority … will exercise primary authority to establish 
conditions within the industry that it regulates as required to give effect to the 
relevant legislation in terms of which that authority functions". 

11.8. When in force, the amendments introduced will substantially alter South African competition 
jurisprudence. The new provisions will no doubt create uncertainty and their application will inevitably be 
contested through litigation.  

12. LABOUR AND EMPLOYMENT LAW  

12.1. Laws Applicable  

12.1.1. The main laws governing the employment relationship are the - 

12.1.1.1. Labour Relations Act 66 of 1995 (LRA). This governs protections for employees 
against unfair dismissal and unfair labour practices in employment, and regulates 
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the resolution of disputes between employers and employees, as well as strikes, 
lockouts and the relationship between employers and trade unions. 

12.1.1.2. Basic Conditions of Employment Act 75 of 1997 (BCEA). This sets minimum 
conditions of employment for employees, with a few exclusions such as unpaid 
volunteers working for a charity. These minimum terms and conditions apply to 
any contract of employment unless either - 

12.1.1.2.1. a more favourable term has been negotiated or is provided for 
in another law; or 

12.1.1.2.2. a term has been excluded under the BCEA's variation or 
exemption provisions.  

12.1.2. Minimum terms and conditions for specific sectors or industries are often regulated 
separately, either through - 

12.1.2.1. Bargaining councils set up for specific industries (if agreements are negotiated 
between representative employers and unions). 

12.1.2.2. Sectoral determinations (sector-specific rules) published by the Minister for 
Labour (usually after consultation with all interested parties). 

12.1.3. South African employment laws are mandatory for any employees that fall within their 
jurisdiction. Therefore, they apply to foreign nationals working in South Africa. This is the case 
even if the foreign nationals are working here illegally.  

12.1.4. South African employment laws generally do not apply to nationals working abroad. However, 
they may apply to a South African national who works abroad temporarily on secondment, 
especially if the employment contract provides for this. 

12.2. Permits Required By Foreign Employees 

12.2.1. There are a number of changes to the prevailing Immigration Law which have been approved 
by Parliament, but these are not currently in effect. It is anticipated that the proposed 
changes will only take effect late in 2012.  

12.2.2. Foreign employees must obtain a work permit, except where they can take advantage of the 
following mechanisms - 

12.2.2.1. visitor's visas with consent to work (for placements up to 90 days, with the 
option of one renewal in-country for a further 90 days, to provide services or to 
attend business meetings or provide training in South Africa); 

12.2.2.2. exchange permits either as part of a recognised exchange programme or in the 
case of foreigners aged 25 years or younger, for any employment which does not 
exceed the period of one year. A period of mandatory physical absence from 
South Africa may be imposed upon expiry of the exchange permit; 

12.2.2.3. obtaining consent to work on a retired person's permit; 

12.2.2.4. part-time work of up to 20 hours per week on a study permit authorising study 
at a recognised tertiary institution (unlimited employment during vacation 
periods). 

12.2.3. Foreign employees do not require a separate residence permit, as a work permit confers the 
right to temporarily work and reside in South Africa. Accompanying family members require 
temporary residence permits allowing them to reside with the main work permit holder or to 
study, as appropriate.  

12.2.4. There are various categories of work permits, including - 

12.2.4.1. general work permits which allow a foreigner to compete in the open market 
against South African citizens and permanent residents for employment; 

12.2.4.2. intra-company transfer permits which allow for employees to be transferred 
from a business abroad to a local branch, subsidiary or affiliate; 
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12.2.4.3. exceptional skills permits which are granted to candidates who possesses special 
expertise and know-how in relation to a particular industry; 

12.2.4.4. quota permits which allow for the employment of a certain number of foreigners 
annually within specific professional categories which have been identified as 
skills shortage areas;  

12.2.4.5. corporate permits which are granted to companies to allow them to employ a 
predetermined number of foreigners in specific positions. 

12.2.5. Applications in each of these permit categories require that particular supporting documents 
must be filed. 

12.2.6. A foreigner can apply for consent to study whilst employed in South Africa on a work permit. 

12.2.7. Permits are obtained by applying to the South African consulate office in either the 
employee's - 

12.2.7.1. country of ordinary residence; or 

12.2.7.2. home country.  

12.2.8. If there is no consular office, permits are obtained by applying by courier to either the - 

12.2.8.1. closest South African foreign mission (that is, the nearest South African embassy 
in another country); or 

12.2.8.2. the Department of Home Affairs in South Africa. The application must be to the 
office that has jurisdiction over the area in which the employee will work. 

12.2.9. Application times vary widely, depending on the type of permit applied for and the country in 
which the application is lodged. It can take between five days and two months to obtain a 
work, residence or study permit. Applications at most consulate offices take thirty days to 
process. US, Canadian and EU applications are generally processed within ten to thirty days, 
while countries in the Far East usually take six to eight weeks to process an application. 

12.3. Terms Of Employment 

12.3.1. There is no requirement for a written employment contract, but an employer must supply an 
employee with the following information in writing when the employee starts work - 

12.3.1.1. the employer's full name and address; 

12.3.1.2. the employee's job title or a brief job description; 

12.3.1.3. the employee's place of work and information about whether the employee is 
required or permitted to work at various places; 

12.3.1.4. the date on which the employment begins; 

12.3.1.5. the employee's ordinary hours of work and days of work; 

12.3.1.6. the employee's wage or the rate and method of calculating wages; 

12.3.1.7. the rate of pay for overtime work; 

12.3.1.8. any other cash payments to which the employee is entitled; 

12.3.1.9. any payment in kind to which the employee is entitled and the value of the 
payment in kind; 

12.3.1.10. how frequently remuneration will be paid; 

12.3.1.11. any deductions to be made from the employee's remuneration; 

12.3.1.12. the leave to which the employee is entitled; 

12.3.1.13. the period of notice that is required to terminate employment, or if employment 
is for a fixed term, the date on which employment terminates; 
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12.3.1.14. a description of any council or sector-specific rules that cover the employer's 
business; 

12.3.1.15. any period of employment with a previous employer that counts towards the 
employee's period of employment; 

12.3.1.16. a list of any other documents that form part of the employment contract and a 
description of a place that is reasonably accessible to the employee where a 
copy of each can be obtained. 

12.3.2. If any matter listed above changes, the written information must be revised to reflect the 
change and the employee must be supplied with a copy of the document setting out the 
change. 

12.3.3. Any minimum terms and conditions set by law (that is, by the BCEA, sector-specific rules or a 
bargaining council agreement) are incorporated by law into the employment contracts of all 
employees to whom the legislation applies.  

12.3.4. Any employment terms and conditions negotiated by collective agreement (see below, 
Collective Agreements) are incorporated into the employment contracts of all employees who 
are members of the trade union that is party to the agreement at the time the agreement is 
signed, or who become members after the agreement becomes binding. If a trade union 
represents the majority of employees at a workplace, the collective agreement can also bind 
non-members if the agreement identifies and expressly binds them. 

12.4. Restraints Of Trade 

12.4.1. It is possible to restrict an employee's activities during employment and after the 
employment relationship is terminated. This is done by agreement, in either - 

12.4.1.1. the employment contract; or 

12.4.1.2. a separate restraint of trade agreement. 

12.4.2. Employees can be restricted from working for a competitor within a reasonable period and 
geographical area after their contracts are terminated, if they have been exposed to trade 
secrets and confidential information or they hold valuable client relationships over which the 
employer has a proprietary interest. These agreements are valid. However, when the 
employer seeks to enforce restraint provisions, the courts retain a discretion as to whether or 
not to enforce the restraints and they will not enforce them if, in a particular case, such 
enforcement would be contrary to the public interest or unreasonable. The onus is on the 
employee to show that an agreement is unreasonable and should not be enforced. 

12.4.3. An employer does not have to pay its former employees the equivalent of remuneration they 
would have earned while they are restrained. It is also not a prerequisite to the enforceability 
of the restraint to provide consideration in advance for a restraint of trade undertaking. 

12.5. Intellectual Property ("IP") Rights 

12.5.1. The employer usually owns IP rights that employees create in the course and scope of their 
employment, even if the employment contract does not contain a provision to this effect. It 
is, however, advisable to address the ownership of various forms of IP rights specifically in the 
employment contract. 

12.5.2. This general rule does not usually apply to independent contractors. If an independent 
contractor creates IP rights, it usually owns these rights, unless they have been assigned to 
the employer in a written agreement. 

12.6. Transfers Of Businesses 

12.6.1. . In terms of section 197 of the LRA, when the whole or part of any business, trade, 
undertaking or service is transferred as a going concern, the new employer is automatically 
substituted in the place of the old employer in respect of all contracts of employment in 
existence immediately before the date of transfer and all rights and obligations between the 
old employer and an employee at the time of the transfer continue in force as if they had 
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been rights and obligations between the new employer and the employee. According to the 
courts, this rule can apply to an outsourcing transaction, depending on the facts of the case.  

12.6.2. Employees cannot be dismissed in anticipation of a transfer. If the reason for the dismissal is 
the transfer or a reason related to the transfer, the dismissal is automatically unfair (section 
187(1)(g), LRA). After the transfer, the buyer can effect dismissals if it has justifiable 
operational reasons for doing so. 

12.6.3. Instead of providing identical terms and conditions of employment, the buyer of the 
transferred business can provide transferred employees with terms and conditions that are 
on the whole not less favourable than those that applied before the transfer (section 197, 
LRA) unless any of the conditions of employment of the transferring employees are 
determined by a collective agreement. The buyer can transfer employees to different 
retirement plans or similar schemes.  

12.6.4. If the buyer wishes to significantly alter the terms and conditions of employment after a 
transfer to achieve harmonisation, it must either - 

12.6.4.1. obtain the employees' consent to the changes (through a negotiation process); 

12.6.4.2. if it is operationally necessary to achieve harmonisation, institute an operational 
requirements consultation process, with a view to making redundant the 
employees that do not agree to the changes (section 189, LRA). As this option 
carries risks, careful planning and advice is required.  

12.7. Health And Safety 

12.7.1. The employer has a general duty to provide and maintain a working environment that is safe, 
and without risk to employees' health (Occupational Health and Safety Act (No. 85 of 1993) 
("OHSA")). This includes - 

12.7.1.1. providing and maintaining plant and machinery that is safe (as far as is 
reasonably practicable); 

12.7.1.2. eliminating or mitigating hazards or potential hazards to employees' health and 
safety;  

12.7.1.3. taking measures to ensure that everyone in the workplace complies with the 
OHSA's requirements; 

12.7.1.4. ensuring that work is performed under the supervision of an individual trained in 
safety issues and able to take precautionary measures; 

12.7.1.5. enforcing such measures as may be necessary in the interests of health and 
safety. 

12.7.2. The OHSA contains specific requirements for certain types of work, such as manufacturing. It 
also sets out provisions for appointing health and safety representatives and committees, and 
specifies what must be done if an accident takes place. 

12.7.3. In addition, there are a number of specific regulations published under the OHSA, including - 

12.7.3.1. general administrative regulations; 

12.7.3.2. general safety regulations; 

12.7.3.3. regulations for specific types of work; 

12.7.3.4. regulations that apply if specific types of machinery or equipment are used, or if 
specific substances are involved. 

12.7.4. An employer must establish which specific regulations apply to its business and ensure that it 
complies with these. 

12.8. Taxation Of Employment 

12.8.1. Foreign Nationals 
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12.8.1.1. Taxation is based on residence. Foreign nationals who work in South Africa but 
are not tax residents are only subject to South African income tax on their South 
African-sourced income (that is, remuneration received for services carried out 
in South Africa), subject to relief under an applicable double taxation agreement 
("DTA"). 

12.8.1.2. However, foreign nationals who become tax resident in South Africa are taxed on 
their worldwide income, although this may be subject to relief under a relevant 
DTA. An individual can become tax resident by either - 

12.8.1.2.1. being ordinarily resident in South Africa. Individuals are 
ordinarily resident in South Africa if they regard South Africa as 
their real home (that is, the place they return to after 
travelling); 

12.8.1.2.2. satisfying the physical presence test. Individuals are considered 
tax resident in South Africa if they are physically present there 
for all of the following - 

12.8.1.2.2.1. more than 91 days in the relevant tax year 
(that is, the year in which the determination 
of tax residence is made);  

12.8.1.2.2.2. more than 91 days in each of the five 
preceding tax years; and 

12.8.1.2.2.3. more than 915 days in total during the five 
preceding tax years. 

12.8.1.3. Therefore, a foreign national can become tax resident in the sixth year of his 
being physically present in South Africa. 

12.8.1.4. The physical presence test does not apply to an individual who is deemed to be 
exclusively a resident of another jurisdiction under a DTA between that 
jurisdiction and South Africa.  

12.8.2. Nationals Working Abroad 

Nationals working abroad usually retain their status as South African tax residents while 
working abroad, and remain subject to tax in South Africa on their worldwide income. 
However, their foreign employment income is exempt from South African tax if they spend at 
least 183 days in any 12-month period outside South Africa, of which at least 60 days must be 
for a continuous period. If they cease to be tax resident in South Africa, they are only taxed on 
South African-sourced income, but a deemed disposal of all their assets for capital gains tax 
purposes takes place when they cease to be tax resident. 

12.8.3. Taxation Of Employment Income 

12.8.3.1. Tax rates are progressive - 

12.8.3.1.1. the lowest bracket (an annual taxable income of up to 
R140,000 is taxed at 18%); and 

12.8.3.1.2. the highest bracket (an annual taxable income of over 
R552,001 is taxed at 40%). 

There are the following annual rebates - 

12.8.3.1.3. R10,755 to individuals under the age of 65;  

12.8.3.1.4. R16,767 to individuals aged between 65 and under 75; and.  

12.8.3.1.5. R18,767 to individuals aged 75 and over. 

12.8.3.2. These rates and amounts are for the 2012 tax year, which runs from 1 March 
2011 to 28 February 2012. 
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12.8.3.3. The employer must deduct employees' tax on a monthly basis and pay it to the 
South African Revenue Service. 

12.9. Other Taxes Levied On Employers And/Or Employees 

12.9.1. Unemployment Insurance Fund  

Both the employer and the employee must make monthly contributions to the 
unemployment insurance fund, which provides unemployment benefits to individuals. The 
employer and employee must each contribute 1% of the employee's remuneration (that is, a 
total contribution of 2%). Remuneration for this purpose is limited to a maximum of R12,478 
a month. These contributions are not required in relation to foreign employees who will be 
repatriated from South Africa at the completion of their South African assignment. 

12.9.2. Skills Development Levy  

This levy is charged for the purposes of funding education and training of the South African 
workforce. All employers must pay this levy at 1% of the aggregate monthly remuneration 
payable to employees. The levy is collected by the SARS (together with employees' tax and 
unemployment insurance contributions (see above, Unemployment insurance fund)). 
Employers with an annual payroll of less than R500,000 are exempt. 

12.9.3. Workmen's Compensation Levy  

12.9.3.1. Employers must pay a levy known as workmen's compensation (Compensation 
for Occupational Injuries and Diseases Act 130 of 1993). The amount that 
employers must pay is determined by an annual assessment based on the 
remuneration paid to employees and the class of industry in which the employer 
operates. 

12.9.3.2. Employers must submit all required information to the Commissioner, who then 
assesses the amount payable according to a tariff of assessment. This is based on 
a percentage of annual earnings that is required to operate the fund, as well as 
the capitalised value of pensions. The Commissioner prescribes a maximum 
amount of earnings on which the assessment is based. This is currently (since 1 
April 2011) R277,360a year. In addition, the Commissioner can impose a 
minimum contribution on any employer or category of employer. 

12.9.3.3. The purpose of the workmen's compensation levy is to provide - 

12.9.3.3.1. compensation for either - 

12.9.3.3.1.1. injury or disability caused by an accident at 
work; 

12.9.3.3.1.2. occupational diseases contracted by 
employees in the course of their 
employment; 

12.9.3.3.2. death benefits if death occurs as a result of injuries sustained 
in the course of employment. 

12.10. Collective Agreements 

12.10.1. Collective agreements with trade unions are common in labour intensive industries, such as in 
the mining, manufacturing and motor industries, and the retail sector. 

12.10.2. In some industries, bargaining councils have been formed between employers' organisations 
and trade unions, and collective agreements are then negotiated at industry level. The 
Minister of Labour often extends these agreements to apply to others who operate within the 
industry (but who are not parties to the agreements) through an announcement in the 
Government Gazette.  

12.10.3. Company-level agreements are sometimes negotiated as well. In some cases, these are 
intended to regulate issues not covered in the industry agreement, but are more frequently 
used in industries that have not set up bargaining councils. 
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12.10.4. There is no general minimum wage that applies to all employees.  

12.10.5. However, minimum wages have been set (through sector-specific rules and bargaining council 
agreements) for certain sectors and industries. Minimum wages differ between sectors and 
between different categories of employees. They sometimes differ between geographical 
areas, with a higher minimum amount for urban locations and a lower threshold for rural 
areas.  

12.11. Working Hours 

12.11.1. Ordinary working hours are restricted under the BCEA, which states that employees must not 
work more than either - 

12.11.1.1. 45 hours a week and nine hours a day (if they work a five-day week); 

12.11.1.2. 45 hours a week and eight hours a day (if they work a six-day week);  

12.11.2. Overtime hours can only be worked if - 

12.11.2.1. the employee has agreed to this; 

12.11.2.2. the overtime is restricted to ten hours a week; and 

12.11.2.3. it is paid at a rate of time and a half.  

12.11.3. The BCEA does allow some flexibility on working hours. A compressed working week can be 
agreed (where employees work longer daily hours for a shorter than normal week), and the 
working hours can also be agreed to be averaged over a period of up to four months (by 
collective agreement). Additionally, a collective agreement can extend the amount of 
overtime to 15 hours a week for up to two months in any one year.  

12.11.4. The restrictions on working hours do not apply to - 

12.11.4.1. senior managerial employees; 

12.11.4.2. sales staff who travel and regulate their own hours; 

12.11.4.3. employees who work for less than 24 hours a month; 

12.11.4.4. employees who earn more than R172,000 (about US$24,000) a year (this amount 
is changed from time to time by regulation and was last amended with effect 
from 1 July 2011). 

12.11.5. There are other restrictions and special requirements relating to night work, which is defined 
as work performed after 6.00 pm and before 6.00 a.m. the next day. 

12.11.6. Sector-specific rules and bargaining council agreements may have different provisions on 
working hours that apply to a certain sector or industry instead of the BCEA's provisions. 

12.12. Leave 

12.12.1. Annual Leave 

12.12.1.1. All employees are entitled to annual leave of at least one of the following 
(BCEA) - 

12.12.1.1.1. 21 consecutive (not working) days a year; or 

12.12.1.1.2. one day of leave for every 17 days during which the employee 
worked or was entitled to be paid; or  

12.12.1.1.3. one hour of leave for every 17 hours during which the 
employee worked or was entitled to be paid. 

12.12.1.2. Annual leave must be granted within six months of the end of the annual leave 
cycle. This cycle runs from the date on which the employee starts employment, 
and therefore differs between employees depending on their start date. 

12.12.1.3. Employees must be paid while on annual leave the equivalent of the full 
remuneration they would have received for working in the immediately 



 

  37 

preceding period. If remuneration fluctuates significantly leave pay must be 
calculated on the basis of the average earned over the preceding 13 weeks. 

12.12.1.4. Sector-specific rules and bargaining council agreements may have different leave 
provisions that apply to the relevant sector or industry instead of the BCEA's 
provisions.  

12.12.2. Public Holidays 

Public holidays are not included in annual leave. There are 12 statutory public holidays. If a 
public holiday falls on a Sunday, the following Monday becomes a public holiday as well. A 
public holiday can also be exchanged for another day if an agreement is made between the 
employer and the employee in this regard (Public Holidays Act 36 of 1994).  

12.12.3. Sick Leave 

12.12.3.1. Employees are entitled, during every sick-leave cycle (a three-year period), to an 
amount of sick leave equal to the number of days they would usually work over 
six weeks (BCEA). As a result, the following amounts of leave are available over a 
three-year period - 

12.12.3.1.1. thirty days for employees who usually work a five-day week; 

12.12.3.1.2. thirty six days for employees who usually work a six-day week; 

12.12.3.2. Employees who work part-time are entitled to proportionately reduced leave. 

12.12.3.3. Sick leave is paid at the standard wage rate and the employer cannot recover this 
pay from the state. 

12.12.3.4. Sector-specific rules and bargaining council agreements may have different sick-
leave provisions that apply to the relevant sector or industry instead of the 
BCEA's provisions. 

12.12.4. Maternity Leave 

12.12.4.1. Employees are entitled to four months' statutory unpaid maternity leave. Some 
employers offer better maternity benefits, including paid maternity leave, and in 
some sectors there are collective agreements that regulate the provision of 
maternity leave and benefits. Otherwise, employees can claim some limited 
leave pay from the statutory unemployment insurance fund. 

12.12.4.2. Pregnant or breastfeeding employees must not be required to perform work that 
is hazardous to their health or that of their children. If it is practicable to do so, 
suitable alternative employment must be provided. 

12.12.5. Family Responsibility Leave 

Employees who have been working for an employer for more than four months and who 
work at least four days a week are entitled to three days' paid family responsibility leave a 
year (this is a statutory obligation, but is paid by the employer at normal rates), which can be 
used when a child is born or sick or on the death of the employee's spouse, life partner, child, 
parent, grandparent, grandchild or sibling (BCEA). The leave does not accumulate from year 
to year. 

12.13. Discrimination And Harassment 

12.13.1. Employees (and applicants for employment) benefit from protection against unfair 
discrimination (the Constitution and the Employment Equity Act 55 of 1998 ("EEA")).  

12.13.2. The EEA prohibits unfair discrimination (direct or indirect) in any employment policy or 
practice, on the basis of - 

12.13.2.1. race or colour; 

12.13.2.2. ethnic or social origin; 

12.13.2.3. culture, language or birth; 
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12.13.2.4. gender; 

12.13.2.5. sexual orientation; 

12.13.2.6. pregnancy; 

12.13.2.7. marital status or family responsibility; 

12.13.2.8. age; 

12.13.2.9. disability; 

12.13.2.10. HIV status; 

12.13.2.11. religion, conscience, belief or political opinion; 

12.13.2.12. any other related ground. 

12.13.3. Discrimination is justifiable in circumstances where - 

12.13.3.1. positive discrimination (affirmative action) measures are taken in accordance 
with the provisions and purpose of the EEA.  

12.13.3.2. it is used to distinguish, exclude or prefer an individual on the basis of a job's 
inherent requirements.  

12.13.4. Harassment is defined in the EEA as a form of discrimination. The courts have granted 
remedies, in the form of compensation, for harassment under the LRA, the EEA, common law 
and the Constitution. There are limits to the compensation available under the LRA, but no 
limits under the EEA, common law or the Constitution. 

12.14. Notice Periods  

12.14.1. The BCEA specifies a minimum notice period of - 

12.14.1.1. one week if the employee has been employed for six months or less; 

12.14.1.2. two weeks if the employee has been employed for more than six months but less 
than one year; or 

12.14.1.3. four weeks if the employee has been employed for one year or more. For 
domestic employees (that is, employees who perform work in their employer's 
household, such as gardeners, drivers and those who take care of dependants) 
and farm workers, this notice period applies after six months.  

12.14.2. If an employment contract specifies a longer period, the longer contractual provision applies. 
The contract cannot require the employee to give longer notice than the employer. 

12.15. Procedural Requirements In The Case Of Dismissals 

12.15.1. Employees can only be dismissed if there is a fair reason for the dismissal relating to the 
employee's conduct or capacity, or the operational requirements of the business and after a 
fair procedure has been followed. 

12.15.2. The procedural requirements differ depending on the reason for the dismissal - 

12.15.2.1. a dismissal based on the employee's conduct must be preceded by a disciplinary 
hearing; 

12.15.2.2. a dismissal based on an employee's incapacity (that is, poor performance, ill-
health or injury) must be preceded by a process of appropriate evaluation, 
instruction, training, guidance or counselling in the case of poor performance, 
and an incapacity investigation and hearing in the case of ill-health. A poor 
performing employee must also be given an opportunity to be heard before a 
final decision is taken; 

12.15.2.3. a dismissal based on operational requirements must be preceded by a specific 
written notice and consultation procedure (section 189 or section 189A of the 
LRA). 
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12.16. Unfair Dismissals 

12.16.1. Employees have a right under the Constitution not to be unfairly dismissed, which is 
incorporated into the LRA. An employer can only dismiss for a fair reason related to the 
employee's conduct or capacity or the employer's operational requirements. 

12.16.2. The employer has the burden of proving that a dismissal was for a fair reason. All alleged 
unfair dismissal disputes must be referred to the Commission for Conciliation, Mediation and 
Arbitration ("CCMA") (unless there is a bargaining council with jurisdiction) for conciliation. If 
unresolved, the CCMA arbitrates disputes relating to conduct or capacity, and the Labour 
Court adjudicates dismissals for operational reasons (unless only one employee was made 
redundant, in which case this employee can elect to have the dispute arbitrated by the 
CCMA).  

12.16.3. The remedies against unfair dismissal are - 

12.16.3.1. reinstatement; 

12.16.3.2. re-employment; 

12.16.3.3. compensation up to a maximum of 12 months' pay (or 24 months' pay if the 
dismissal was automatically unfair as defined in the LRA). 

12.16.4. If the unfairness relates only to procedure, the remedy is limited to compensation.  

12.17. Dismissal Based On Operational Requirements 

12.17.1. A dismissal based on operational requirements must be preceded by notice and consultation 
in accordance with section 189 or 189A of the LRA.  

12.17.2. Section 189A applies to large employers (that is, employers with over 50 employees) carrying 
out large-scale redundancies, and provides for - 

12.17.2.1. minimum consultation periods before notice can be issued to an employee; 

12.17.2.2. a third-party facilitator (usually provided by the CCMA), which is allowed to assist 
in the consultation process.  

12.17.3. Consultation is a joint problem-solving exercise, which aims at reaching consensus on (section 
189(2), LRA) - 

12.17.3.1. ways to avoid, minimise the number of, or change the timing of, dismissals; 

12.17.3.2. ways to mitigate the adverse effects of dismissals; 

12.17.3.3. the method of selecting and severance pay for redundant employees. 

12.17.4. The employer must consult with the first body on the following list that applies to it - 

12.17.4.1. any person (or body, such as a trade union) with whom it is required to consult 
pursuant to a collective agreement; 

12.17.4.2. a workplace forum, if there is one which applies to the workplace where the 
employees it proposes retrenching work, and any registered trade union whose 
members are likely to be affected by the proposed retrenchments;  

12.17.4.3. any registered trade union whose members are likely to be affected by the 
proposed retrenchments; or 

12.17.4.4. the employees likely to be affected or their representatives, nominated for that 
purpose. If none of the first three apply, employers must consult with the 
employees themselves. 

12.17.4.5. The procedure for disputing dismissals based on operational requirements 
differs depending on whether section 189 or 189A applies. Employees have a 
right to strike against large-scale redundancies. 

12.17.4.6. Severance pay only applies to dismissals for operational reasons. The statutory 
minimum is one week's remuneration for every year of continuous service 
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(unless the employee unreasonably refuses an offer of reasonable alternative 
employment). Some collective agreements set out higher severance payments. 
There is also a procedural duty to consult employee representative bodies or the 
employees themselves over the issue of severance pay.  

13. ENVIRONMENTAL LAW  

13.1. Regulatory Framework 

13.1.1. South Africa has a progressive environmental regulatory framework. The right to an 
environment that is not harmful to one's health or well-being is entrenched as a fundamental 
right in the Constitution. The Constitution also provides that the Government must take 
reasonable legislative and other measures to -  

13.1.1.1. prevent pollution and ecological degradation; 

13.1.1.2. promote conservation; 

13.1.1.3. secure ecologically sustainable development; and 

13.1.1.4. use natural resources while promoting justifiable economic and social 
development. 

13.1.2. It is also thought that this obligation applies to private entities as well, and not just between 
public and private entities.  

13.1.3. The environmental right in the Constitution is supported by other environmental legislation 
that aims to protect the environment while pursuing sustainable economic growth on terms 
applicable to a developing nation. The main applicable legislation is the National 
Environmental Management Act 107 of 1998 ("NEMA"). The NEMA - 

13.1.3.1. provides for co-operative governance and decision making in matters affecting 
the environment; 

13.1.3.2. is based on best international principles of sustainable development and 
integrated environmental management;  

13.1.3.3. contains the listed activities that trigger the need for an Environmental Impact 
Assessment ("EIA") to obtain approval to engage in a listed activity;  

13.1.3.4. grants wide powers to environmental management inspectors to enforce various 
environmental laws; 

13.1.3.5. contains a general "duty of care" to the environment, which means that every 
person has the duty to avoid pollution and environmental degradation. Both civil 
parties and the Government rely on this when enforcing environmental 
rights/duties. 

13.1.4. The NEMA is, in addition, enabling in nature and specific Environmental Management Acts 
have been enacted to regulate various sectors of the environment. For example, the -  

13.1.4.1. National Environmental Management Biodiversity Act 2003; 

13.1.4.2. National Environmental Management Protected Areas Act 2003; 

13.1.4.3. National Environmental Management Air Quality Act 2004; 

13.1.4.4. National Environmental Management Waste Act 2008. 

13.1.5. It should be noted that environmental rights and duties can also be enforced through South 
African common law which is mainly based on Roman Dutch law. However some English law 
concepts have been imported into South African law such as the law of nuisance. 

13.2. Integrated Permitting System 

13.2.1. There is no integrated environmental permitting system in South Africa. It is the responsibility 
of the project developer to determine which environmental permits are necessary and to 
ensure that all such permits are obtained.  
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13.2.2. A number of separate permits are often required from separate environmental authorities 
and from different levels of government. 

13.2.3. Section 24 of the NEMA and the listed activities in it can be used as a starting point for 
developers when determining whether an EIA is necessary. However, even if an EIA itself is 
not necessary, various other permits may still be required depending on the type of activity or 
development being undertaken. 

13.3. Regulatory Regime For Water Pollution 

13.3.1. The National Water Act 36 of 1998 ("National Water Act") is the primary legislation governing 
the use and pollution of fresh water. According to the National Water Act, all fresh water in 
South Africa, regardless of where in the hydrological system it is found, belongs to the State. 
As such, the use of any water source (unless it is in terms of an existing lawful water use or a 
permitted use under the Act) requires the consent of the authorities. Permission to use water 
for large developments is granted in the form of a water use licence. Where waste is also 
being managed and/or discharged into fresh water resources, a person can obtain an 
integrated waste and water licence.  

13.3.2. Because the National Water Act aims to protect the integrity of South Africa's freshwater 
systems and to allow for its sustainable and fair use, it also contains sections dealing with 
conservation of water sources and prohibits any unauthorised pollution of water sources. 

13.3.3. The entire National Water Act aims to make efficient use of water easier and prevent 
unnecessary pollution. In particular, an owner, controller, occupier or user of land on which 
anything takes place that has caused or is likely to cause pollution of a water resource must 
take all reasonable measures to stop such pollution or prevent it from happening. 

13.3.4. Section 19(2) of the National Water Act also lists certain anti-pollution and remediation 
measures which parties can be required to undertake. Section 19 therefore places a positive 
duty on a person to avoid polluting water resources. It also gives the State the power to 
enforce this duty of care by issuing remediation directives to persons where pollution has 
taken place. These directives are common and are a useful administrative tool for the 
Government, which has used them with great effect. Recently the validity of these 
administrative instruments was challenged in court but was held to be authorised by the 
legislation. 

13.3.5. Permits And Authorisations 

13.3.5.1. Permits for the use or pollution of water are issued by the Department of Water 
Affairs ("DWA"). Section 21 of the National Water Act lists the water uses for 
which a permit is required. These include most activities that have an impact on 
a water resource such as - 

13.3.5.1.1. discharging waste or water containing waste into a water 
resource through a pipe, canal, sewer, sea outfall or other 
conduit; 

13.3.5.1.2. disposing of waste in a way which may detrimentally impact a 
water resource; and 

13.3.5.1.3. disposing of water containing waste from, or which has been 
heated in, an industrial or power generation process. 

13.3.6. In addition, the DWA has developed a waste discharge charge system that is based on the 
principle that the polluter should pay for any pollution caused to a resource. Therefore 
pollution is allowed to a certain extent but must be permitted by the DWA. 

13.3.7. Because sustainable water resources in South Africa are becoming increasingly scarce, the 
Government often requires large developments to construct or fund their own water 
resource infrastructure. The National Water Act provides the regulatory support for this 
through the creation of water user associations. 

13.3.8. Clean-up And Compensation 
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The National Water Act gives the Minister of the DWA wide powers to ensure that fresh 
water resources are used optimally and efficiently and that pollution and degradation of 
water resources is avoided. Specifically, section 19 of the National Water Act places a duty on 
all persons to avoid pollution and degradation and gives the Minister of the DWA the power 
to issue directives to persons to remedy any pollution or degradation. If the conditions of 
such directives are not complied with, the Minister of the DWA can order remedial action and 
recover the costs from any person who caused the pollution. 

13.4. Penalties For Non-Compliance 

13.4.1. As well as being liable for the costs of remediation, anyone who commits an offence under 
the National Water Act is liable on first conviction to a fine or imprisonment for a period up to 
five years, or both. In the case of any subsequent conviction, the person is liable to a fine or 
imprisonment for a period up to ten years, or both. 

13.4.2. As well as being liable for the costs of remediation, anyone who commits an offence under 
the National Water Act is liable on first conviction to a fine or imprisonment for a period up to 
five years, or both. In the case of any subsequent conviction, the person is liable to a fine or 
imprisonment for a period up to ten years, or both. 

13.4.3. In addition, employers can be held vicariously liable for employees' acts if the offence has 
taken place with the express or implied permission of the employer or principal. 

13.5. Regulatory Regime For Air Pollution 

Air pollution is regulated by the National Environmental Management: Air Quality Act, 39 of 2004 
("NEMAQA. "), read together with NEMA. 

13.5.1. Prohibited Activities 

13.5.1.1. The NEMAQA provides that no person may, without a provisional atmospheric 
emission licence or an atmospheric emission licence, conduct an activity listed on 
the national list anywhere in the Republic. 

13.5.1.2. If the province in which the emissions will be occurring has published its own list 
of activities in addition to the national list, then an activity so listed may not be 
conducted anywhere in that province without a provisional atmospheric 
emission licence or an atmospheric emission licence. 

13.5.1.3. The regulation passed in terms of the NEMAQA, in which the national list is 
contained, also contains the minimum emission standards for such listed 
activities as well as the standard sampling and analysis methods for the 
measurement of emissions. The holder of an atmospheric emission licence is 
obliged, therefore, to adhere to the prescribed standards in conducting any 
activity listed therein. 

13.5.1.4. The NEMAQA differs from its predecessor, the Air Pollution Prevention Act 45 of 
1965 ("APPA") in that it does not use an "end of pipe" system (that is, a system 
based on the concentrations of air pollutants present at the location where they 
are emitted) for regulating air emissions. Instead, it prescribes optimal ambient 
levels of air pollution. 

13.5.2. Permits And Authorisations 

The authority to issue an atmospheric licence is vested in the metropolitan and district 
municipality of the area in which the listed activity is, or is to be, carried out. An application 
for an atmospheric emission licence must, therefore, be made to the relevant municipality. 

13.6. Notwithstanding the fact that the APPA has been repealed by the NEMAQA, a provisional registration 
certificate issued in terms of the APPA which was a valid certificate immediately before the date of the 
repeal of the APPA (being 1 April 2010) by the NEMAQA, will generally continue to be valid for a period of 
two years from that date (being 1 April 2012). 

13.7. Clean-up And Compensation 
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13.7.1. The NEMAQA and the NEMA require that the authorities balance the rights and interests of 
communities to an environment that is not harmful to their health and well-being with the 
rights of industry to develop and to emit pollutants. As the NEMA places a general duty on all 
persons to avoid pollution, the regulator can rely on this provision to require polluters to 
clean up.  

13.7.2. With regard to polluters' liabilities to pay compensation for air pollution, the internationally 
accepted principle that "the polluter pays" applies and, along with any common law remedies 
that a party may have, a party may be able to claim compensation from a polluter. 

13.8. Penalties For Non-compliance 

A person convicted of an offence is liable to a fine or to imprisonment for a period up to ten years, or both. 

13.9. Climate Change 

13.9.1. South Africa is a party to the UN Framework Convention on Climate Control 1992 and the 
Kyoto Protocol 1997. and as such, is committed to the ultimate objective of the Convention 
which is sustainable development. Since South Africa is classified as a developing country 
under the Kyoto Protocol, there exists no obligation on the country to reduce its levels of 
greenhouse gas emissions. As a result, no national or regional trading schemes of greenhouse 
gas emissions have been developed. in South Africa. 

13.9.2. South Africa's status as a developing country does, however, make it ideal location for the 
implementation of clean development mechanism ("CDM") projects in terms of the Kyoto 
Protocol. The benefit that lies in investing in such projects is the fact that emission allowances 
obtained in terms thereof may be traded through numerous international exchanges or 
directly to specific carbon funds. 

13.9.3. In order for a project to qualify as a CDM project, the necessary approval must be acquired 
from both the South African Department of Energy and the United Nations CDM Executive 
Board. 

13.10. Environmental Impact Assessments 

NEMA provides that certain listed activities cannot be initiated unless an EIA or basic assessment 
(depending on the size and nature of the activity) is carried out and approval obtained from the relevant 
authority. 

13.10.1. Projects And Impacts 

Projects with a moderate to large environmental impact are listed. These vary greatly, from 
the construction of a dam to energy generation projects. 

13.10.2. Permits And Documents 

If the activity is a listed activity under EIA regulations, then a permit is required before the 
activity can begin. Other permits from authorities may also be required as there is no 
integrated permitting system. 

13.10.3. Penalties for Non-compliance 

If a person begins a listed activity without authorisation, that person is liable to a fine not 
exceeding R5 million, or to imprisonment for up to ten years, or both.  

13.11. Regulatory Regime For Waste 

13.11.1. The National Environmental Management: Waste Act 59 of 2008 ("NEMWA"), read together 
with the NEMA, provides for national norms and standards for the storage , collection, 
transportation, treatment, disposal , re-use and recycling of waste in general as well as 
hazardous waste.  
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13.11.2. Prohibited Activities 

13.11.2.1. The NEMWA provides that no person may commence, undertake or conduct a 
waste management activity without a waste management licence if that activity 
is listed as an activity for which a waste management licence is required. 

13.11.2.2. Furthermore, in the process of acquiring a waste management licence, the 
regulations to the NEMWA require that either a basic assessment or EIA be 
conducted in terms of the NEMA EIA regulations, depending on the nature and 
quantity of the waste as well as the waste management activity being 
undertaken. 

13.11.3. Permits And Authorisations 

13.11.3.1. Depending on the circumstances, the licensing authority for waste management 
activities is either the Minister of Environmental Affairs or the MEC responsible 
for environmental affairs in the province in which the waste management 
activity will be taken. 

13.11.3.2. If, however, waste is discharged into a water resource or water containing waste 
is being disposed of, the relevant authority to approach for authorisation is the 
DWA. 

13.11.4. Specific Rules For Certain Substances 

In relation to hazardous waste, the Hazardous Substances Act 15 of 1973 ("HSA"), in addition 
to the NEMWA, may find application due to the fact that hazardous waste will in certain 
circumstances also constitute a "hazardous substance." 

In the HSA, substances are grouped according to the nature of their hazardous characteristics. 
These groups include electrical equipment, radioactive equipment and other waste with 
hazardous characteristics. Generally, a permit is required under the HSA for doing any of the 
following with a hazardous substance - 

13.11.4.1. sale; 

13.11.4.2. letting; 

13.11.4.3. use; 

13.11.4.4. operation; 

13.11.4.5. application; and 

13.11.4.6. installation. 

13.11.5. Operating Criteria 

Historically, operators of industrial sites or landfill sites were not required to provide 
financially for the rehabilitation or remediation of the sites. However, it is becoming common 
practice when issuing an environmental authorisation to require that the applicant agrees to 
an environmental management plan, which usually includes necessary measures for 
rehabilitation. 

13.11.6. Penalties For Non-compliance 

Non-compliance with these regulations can result in a fine and/or imprisonment. No 
maximum or minimum limits are set for the fine. 

13.12. Regulatory Regime For Contaminated Land 

13.12.1. Currently there is no single integrated statute dealing with contaminated land. The principles 
dealing with contaminated land are found in different statutes depending on the nature of 
the contamination. For example, the relevant legislation for contamination - 

13.12.1.1. through a water source, is the National Water Act; 

13.12.1.2. by hazardous materials, is the Hazardous Substances Act.  
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13.12.2. Generally, the starting point for addressing liability for contaminated land is the NEMA 
because of the general duty of care in section 28. Section 28 states that there is a duty on all 
persons in control of land, occupying land or carrying on an activity on land to avoid pollution 
and degradation of the environment. If such pollution or degradation is unavoidable, there is 
a duty to minimise that pollution. If pollution has occurred, there is a duty to remedy it.  

13.12.3. The NEMWA adds a further duty to the general duty of care prescribed by the NEMA as it 
requires an owner of land that is significantly contaminated, or a person who undertakes an 
activity that caused the land to be significantly contaminated, to notify the Minister and MEC 
of such contamination immediately upon becoming aware of such contamination. 

13.12.4. The NEMWA restricts the transferability of contaminated land by providing that no person 
may transfer contaminated land without informing the transferee that the land is 
contaminated and, in the case of a remediation site, a transfer of land may not be effected 
without notifying the Minister or MEC and complying with any conditions that are specified 
by the Minister or MEC, as the case may be. 

13.12.5. A number of regulators may be responsible depending on the nature of the contaminated 
land. However, the authority with overriding responsibility for environmental matters 
remains the Department of Environmental Affairs ("DEA") as the DEA is responsible for the 
implementation and enforcement of the NEMWA. 

13.12.6. Clean-up 

The NEMA, National Water Act and the NEMWA empower the authorities to investigate 
where it is believed that land may be contaminated and, if such contamination has occurred, 
to issue directives to the responsible person to clean up the land. The authority can enforce 
its directives through the courts if necessary to ensure compliance, or it can clean up the land 
itself and claim the costs back from the person responsible for the contamination. 

13.12.7. Penalties For Non-compliance  

13.12.7.1. The penalties for non-compliance depend on the nature and severity of the 
contamination. In general though, if an offence under Schedule 3 to the NEMA is 
committed, it is a criminal offence and, in addition, damages can be recovered 
through a civil law suit. 

13.12.7.2. The NEMWA provides that a refusal to comply with an order issued by an 
authority to remedy land constitutes an offence punishable by a fine up to 
R10 million or to imprisonment for up to ten years, or both.  

13.13. Lender Liability 

13.13.1. At present, there has not been a decided case in the South African courts where a lender has 
been found liable for contaminated land. In addition, there is no specific statute providing 
that lenders are specifically liable for environmental damage.  

13.13.2. However the courts are bound by the Constitution to consider international precedent when 
considering any matter brought before them. It is reasonable to suggest that if a matter was 
brought before the courts, lender liability may be recognised in appropriate circumstances, 
for example, if the lender - 

13.13.2.1. had a degree of control over the operations on the land; 

13.13.2.2. could reasonably foresee that such pollution may take place; 

13.13.2.3. should reasonably have taken the measures necessary to ensure that the 
pollution did not occur. 

13.13.3. Avoiding such liability may include detailed examination of EIAs by the lenders and ensuring 
compliance with relevant South African laws and international best practices. 

13.14. Private Prosecution 

13.14.1. If there is a breach (or threatened breach) of a duty under national or provincial 
environmental legislation concerning the protection of the environment, and breaching that 
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duty is an offence, then a private person can bring and conduct a prosecution against the 
party responsible, in the interests of protecting the environment or in the public interest. 

13.14.2. A party that has suffered harm can also bring an action based on the common law of delict. 

13.14.3. In addition, a claimant can bring an action based on the tort (delictual claim) of nuisance. 

13.15. Vendor Liability 

13.15.1. Asset Sale 

A buyer may inherit pre-acquisition environmental liabilities if the asset that is purchased is 
either contaminated or is causing contamination of the environment. For example, if 
contaminated land is bought and the authorities are unable to trace the seller, the new owner 
may be liable for the contamination if the authorities want the contamination cleaned up. 

13.15.2. Share Sale 

13.15.2.1. If a buyer acquires the controlling interest in a company which has pre-existing 
environmental liabilities, the buyer may become responsible for those 
environmental liabilities. This is especially so if the seller is difficult to trace or is 
an entity with insufficient financial means.  

13.15.2.2. In both an asset sale and a share sale it is advisable for the buyer to protect itself 
through contractual means and to obtain appropriate indemnities and 
warranties from the seller. However, liability can only be limited contractually to 
a certain extent and it is not a complete defence. Contractual remedies also do 
not release the buyer from its statutory environmental duties.  

13.15.3. Seller's Environmental Liability Post Disposal  

13.15.3.1. Asset Sale 

The seller remains jointly and severally liable with the buyer in an asset sale. The 
seller should therefore attempt to limit and define its liability on a contractual 
basis with the buyer, in so far as us lawfully possible. 

13.15.3.2. Share Sale 

The seller may remain liable for environmental liabilities after the shares in an 
entity are sold and should attempt to define and limit its liability contractually 
through appropriate indemnities and warranties, in so far as is lawfully possible. 

13.15.4. Disclosure Of Environmental Information In A Commercial Transaction 

13.15.4.1. In both an asset sale and a share sale, there is no statutory environmental 
provision that deals with the obligation of a seller to disclose environmental 
liabilities.  

13.15.4.2. However, this is dealt with under the general law of contract. If the seller knows 
of an environmental liability and does not disclose it to the buyer, this may 
amount to a material misrepresentation and breach of contract. This matter is 
therefore best dealt with contractually and the buyer should ensure that the 
seller represents that all environmental information has been disclosed to the 
buyer. 

13.16. Environmental Due Diligence Investigations In Commercial Transactions 

13.16.1. Scope of Environmental Due Diligences 

In both an asset sale and a share sale the conduct of an environmental due diligence is 
common. The scope of the environmental due diligence depends on the size and nature of 
the transaction, as well as the nature of the activity conducted by the entity or the asset being 
sold. Environmental due diligence is usually wide in scope to catch any issue which may be 
problematic. 
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13.16.2. Types of Environmental Assessment 

Although a client can request any type of environmental assessment that they believe is 
appropriate in the circumstances, it is most common for assessments to be carried out as 
either a -  

13.16.2.1. Phase 1 Assessment  

This is typically a desktop study, where the activities of the business or asset are 
examined, and potential liability issues are identified. 

13.16.2.2. Phase 2 Assessment  

This involves on-the-ground, physical testing and sampling of areas identified as 
problematic, and which require further investigation. 

13.16.3. Environmental Consultants 

Environmental consultants are used when technical expertise is needed. The terms of the 
consultant's duties are usually defined according to what is necessary for the purpose of the 
study. 

13.17. Environmental Warranties And Indemnities In Commercial Transactions 

13.17.1. Environmental warranties and indemnities are often given in contracts of sale for both assets 
and share sales. The issues that are dealt with depend on the activities of the business entity 
and/or the nature of the asset. 

13.17.2. Time limits and financial caps are becoming more common when environmental warranties 
and indemnities are given. The time limit and cap on the indemnity and warranty depends on 
the type of business or the nature of the asset being acquired. In addition, if a due diligence is 
carried out, the time limits and financial cap may be based on this. 

13.18. Reporting And Auditing 

13.18.1. Public Registers 

There is currently no integrated contaminated land register available to the public. However, 
as much pollution has resulted from historical activities, such as mining, many of the 
contaminated sites are well documented and accordingly access to this information may be 
sought from the Government.  

13.18.2. Environmental Permits 

Environmental permits are located with the regulator responsible for the particular 
environmental issue. 

13.18.3. Contaminated Property 

As noted elsewhere, the NEMWA requires that the title deed of contaminated land reflect its 
status as such. 

13.18.4. Search Procedure 

With regard to environmental permits, access to information is promoted under the 
Constitution and the PAIA. The PAIA provides that the public is entitled to access records held 
by both private institutions and government bodies. If a permit is not on a public record, a 
request can be made under the PAIA or through one of the specific Environmental 
Management Acts for access to the permits or environmental records held by the 
Government or by a private body. 

13.19. Environmental Auditing 

13.19.1. There is no statutory obligation to carry out environmental auditing. However, many 
companies carry out environmental auditing because of international certification bodies that 
they subscribe to, such as the International Standards Organisation. In addition, 
environmental auditing may occur indirectly as companies must ensure that they comply with 
all environmental laws. To do this, companies often use attorneys to draw up compliance 
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documents that they then use to manage risk and ensure environmental compliance. This can 
be seen as a form of environmental auditing. 

13.19.2. Further, to report accurately on environmental obligations, companies often must include in 
their annual financial statements provisions for rehabilitation or asset revaluation or 
depreciation relating to environmental issues. Many South African companies, especially the 
larger listed companies, also subscribe to the Global Reporting Initiative 
(www.globalreporting.org). 

13.19.3. South African accounting standards (Generally Accepted Accounting Principles ("GAAP")) 
incorporate international accounting standards, which also require disclosure of 
environmental obligations and other environmental issues. 

13.20. Reporting Of Environmental Damage And Incidents 

13.20.1. Usually, when a company is authorised to emit pollutants into a resource, this is controlled 
through an authorisation. Most authorisations require that when the conditions of the 
authorisation are not complied with (for example, if an additional pollutant is released), such 
incidents must be reported to the regulators.  

13.20.2. In addition, in relation to authorisations given to companies, the regular reporting of 
emissions is often a condition of the particular authorisation granted. 

13.20.3. The public can request access to companies' environmental information, either through 
specific environmental management legislation or through the Promotion of Access to 
Information Act 2 of 2000. However, there is no specific duty to report matters to the public 
(unless perhaps there is a direct threat to public health or safety) where no request for 
information has been made. 

13.21. Powers of environmental regulators to gain access to a company's documents, inspect sites, interview 
employees and so on: The NEMA gives wide powers to Environmental Management Inspectors (the so 
called Green Scorpions) to carry out environmental enforcement and protection of the environment. In this 
respect the Green Scorpions have the same powers of search and seizure as normal police officers, as well 
as the powers of arrest and inspection. The Green Scorpions can enter a facility, inspect all documents, 
interview people and take any measures that they think appropriate to protect the environment. 
Interference with a Green Scorpions' investigation is an offence under the NEMA. 

13.22. Insurance 

13.22.1. It is possible to obtain environmental risk insurance. However because of the difficulty with 
predicting the consequences of environmental damage and the potential amount of money 
needed to repair such damage, this type of insurance is very expensive and so rarely used in 
practice. 

13.22.2. Insurance cover is more likely to be used where an event can be specifically defined, both in 
terms of time and geographical area.  

13.22.3. Insurance companies do, however, provide insurance for ongoing environmental damage, but 
again this is usually prohibitively expensive.  

13.22.4. Most insurance cover is either placed abroad through the European market or underwritten 
by European companies as the South African insurance industry is relatively small. 

13.23. Tax 

13.23.1. Although South Africa's tax regime and the collection of taxes is fairly sophisticated, the 
levying of environmental taxes is rather minimal. 

13.23.2. Some environmental taxes do exist and are built into the pricing of commodities, such as the 
fuel levy, which is included in the price of paraffin, diesel and petrol. 

13.23.3. The DWA taxes the discharge of waste into water resources and the discharge of wastewater 
or waste into water under the Waste Discharge Charge System and the National Water Act.  

13.23.4. The treasury is aware that the tax regime could be improved in this regard and a process of 
restructuring the environmental tax law regime is underway. To date, only a framework 
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document has been produced and no draft legislation is available yet. Once the treasury has 
formalised the changes, some will be introduced through the Income Tax Act and others 
through various environmental protection legislation. 

13.23.5. One example of where the tax regime is currently used to encourage expenditure on 
environmental protection is that mining companies enjoy a tax break where capital 
expenditure is made for rehabilitating mining sites and activities. At the moment 
manufacturing and industrial business do not enjoy the same tax break but this position is 
currently under review. 

14. MINING AND MINERAL LAW  

14.1. Historical Perspective 

14.1.1. Before 30 April 2004, the South African mining and minerals legal framework was regulated 
by the Minerals ACT 50 of 1991 (the "Minerals Act") and the common law. 

14.1.2. The Mineral and Petroleum Resources Development Act 28 of 2002 (the "MPRDA") was 
assented to on 3 October 2002 and came into operation on 1 May 2004. The MPRDA repealed 
the Minerals Act. The MPRDA is not a codification of the common law. Accordingly, the 
common law still applies and continues to play a significant role in the development of the 
South African mining and mineral law.  

14.1.3. The MPRDA brought about a new regime, in terms of which the state exercises sovereignty 
over all the mineral resources within the Republic of South Africa. The state is the custodian 
of all mineral rights for the benefit of all South Africans. 

14.2. The Mineral And Petroleum Resources Development Act 28 of 2002 

14.2.1. Through the Minister (the "Minister") of the Department of Mineral Resources (the "DMR"), 
the state, as custodian of all mineral rights, may on application grant, issue and refuse inter 
alia, reconnaissance permits, prospecting and mining rights. 

14.2.2. The regional managers of the DMR, based in the respective provinces of the country, receive 
and process applications for reconnaissance permits, prospecting and mining rights. These 
applications are processed on a first-come first-served basis, in that the Minister is obliged to 
grant a prospecting or mining right to the party that submitted its application first, provided 
they comply with all the requirements including the provisions of the Mining Charter. 

14.2.3. In terms of the transitional provisions contained in schedule 2 to the MPRDA, holders of 
mining authorisations in terms of the Minerals Act (known in terms of the MPRDA as the "Old 
Order Rights") could apply for the conversion of the Old Order Rights into new rights ("New 
Order Rights") introduced by the MPRDA. 

14.2.4. The transition period for the conversion of Old Order mining Rights into New Order Rights 
expired on 30 April 2009.  

14.2.5. In terms of section 14 of the MPRDA, the Minister may issue a reconnaissance permission to 
an applicant which is valid for a period of two years. A reconnaissance permission is not 
renewable and it cannot be transferred, ceded, let, sub-let, alienated, disposed or 
encumbered by a mortgage. 

14.2.6. An objective criterion is adopted in the granting of prospecting and/or mining rights. For the 
Minister to grant to an applicant prospecting and/or mining rights, the applicant must satisfy 
the Minister in respect of financial and technical optimality, work programmes, 
environmental, health and safety and non-contravention of the code of good practice in 
section 100 of the MPRDA issues.  

14.2.7. The Minister is empowered to refuse the granting of a prospecting and/or mining right if, in 
the discretion of the Minister, the granting of such right will result in an exclusionary act, 
prevent fair competition or result in the concentration of the mineral resources under the 
control of such applicant.  

14.2.8. The holder of prospecting rights has an exclusive right to apply and to be granted the renewal 
of a prospecting right and the right to apply for and to be granted a mining right for the 
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mineral and area in respect of which he holds a prospecting right. Similarly, the holder of a 
mining right has an exclusive right to apply for and be granted the renewal of such mining 
right for the mineral and area in respect of which the initial mining right was granted. 

14.2.9. Section 11 of the MPRDA, prohibits the transfer and encumbrance of prospecting and mining 
rights or an interest in any such right, or a controlling interest in a company or close 
corporation that holds such right without the written consent of the Minister. Change of 
controlling interest in a listed company is excluded from this requirement.  

14.2.10. A prospecting right is valid for the period prescribed in such right, which period may not 
exceed five years. A mining right is valid for the period specified in such right, which period 
may not exceed thirty years. The MPRDA provides for the renewal of prospecting and mining 
rights respectively, subject to certain terms and conditions. 

14.2.11. In terms of section 32(1) of the MPRDA, the Minister may issue a retention permit to the 
holder of a prospecting right, if such holder has - 

14.2.11.1. prospected on the land to which the application relates; 

14.2.11.2. completed the prospecting activities and a feasibility study; 

14.2.11.3. established the existence of a mineral reserve which has mining potential; 

14.2.11.4. studied the market and found that the mining of the mineral in question would 
be uneconomical due to prevailing market conditions; and 

14.2.11.5. complied with the relevant provisions of the MPRDA. 

14.2.12. The MPRDA also provides for the renewal of the retention permit by the holder thereof, 
subject to compliance with the requirements of the MPRDA. 

14.2.13. Subject to consultation with the owner of the land, interested and affected parties, the 
MPRDA grants the holder of a prospecting or mining right the right to carry out prospecting or 
mining as conferred to the applicant by such prospecting or mining right and by section 5(3) 
of the MPRDA. Section 5(4) of the MPRDA prohibits the holder of a prospecting or mining 
right from prospecting or mining any land without consulting with the owner or the occupier 
of such land. Further, section 54 provides for compensation for damages or losses suffered by 
the owner or the occupier of the land as a result of the activities of the holder of the 
prospecting or mining rights. 

14.3. Mining Charter And Black Economic Empowerment 

14.3.1. In terms of section 100(2) of the MPRDA, the Minister, in consultation with the mining 
industry developed the broad-based socio-economic empowerment charter (the "Mining 
Charter") which charter was gazetted in August 2004. The Mining Charter is intended to 
ensure the attainment of government's objectives of redressing historical, social and 
economic inequalities in line with the Constitution of the Republic of South Africa 1996). In 
September 2010, the Amended broad-based socio-economic empowerment charter ("2010 
Charter") was gazetted. 

14.3.2. The Mining Charter as amended by the 2010 Charter is essentially an the Government 
expression of the objects of the MPRDA set out in section 2 of the MPRDA. The Mining 
Charter as amended by the 2010 Charter seeks inter alia, to promote the participation of 
historically disadvantaged South Africans ("HDSA's") through ownership and other means, in 
the mining industry within the Republic of South Africa. This document, together with the 
accompanying scorecards, requires that the ownership by HDSA's in mining companies be a 
minimum of 26% by 2014. Other areas of compliance in terms of the Mining Charter as 
amended by the 2010 Charter relate to beneficiation and reporting, procurement of goods 
and services, housing and living conditions, mining community and rural development, 
employment equity and human resource development. 

14.3.3. The Minister, in her discretion, for the purposes of issuing prospecting rights, mining rights 
and the conversion of Old Order Rights into New Order Rights may require compliance with 
the Mining Charter as amended by the 2010 Charter. 
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14.3.4. The Mining Charter should be distinguished from the Codes of Good Practice published in 
terms of the Broad-Based Black Economic Empowerment Act, 2003 ("BEE Codes") in that the 
Mining Charter imposes obligations, which affords it the status of quasi-legislation unlike the 
BEE Codes which are guidelines.  

14.4. Royalty 

14.4.1. On 17 November 2008 and 21 November 2008, the President of the Republic of South Africa, 
assented to the Mineral and Petroleum Resources Royalty Act 28 of 2008 (the "MPRRA") and 
the Mineral and Petroleum Resources Royalty Administration Act 29 of 2008 (the "MPRRAA") 
respectively. 

14.4.2. In terms of section 18.2 of the MPRRA, the Act was due to come into operation on 1 May 
2009. However, it was announced in the draft Tax Amendment Bill, 2009 that the coming into 
operation of the MPRRA would be deferred until 1 March 2010. 

14.4.3. The MPRRA imposes the payment of royalties for the benefit of the National Revenue Fund by 
any person who transfers a mineral resource extracted from within South Africa.  

14.4.4. Schedule 1 and 2 to the MPRRA contain a list of what is defined in the Act as a 'refined 
mineral resource'. The royalty payable in respect of a refined mineral resource is determined 
by multiplying the gross sales of the extractor in respect of that mineral resource during the 
year of assessment by the percentage and formulae determined in terms of the MPRAA. The 
formulae applicable to a refined mineral resource is as follows - 

"0.5 + [earnings before interest and taxes/ (gross sales in respect of refined 
mineral resources X 12.5)] X 100" 

14.4.5. Schedule 2 to the MPRRA contains a list of what is referred to in the Act as unrefined mineral 
resources. The royalty payable in respect of unrefined mineral resources is determined by 
multiplying the gross sales of the extractor in respect of that mineral resource during the year 
of assessment by the percentage and formulae determined in terms of the MPRRA. The 
formulae applicable to unrefined mineral resource is as follows - 

"0.5 + [earnings before interest and taxes/ (gross sales in respect of unrefined 
mineral resources X 9)] X 100" 

14.4.6. The MPRRA provides roll-over relief in respect of disposals involving "going concerns" in that 
a disposal of a mineral resource by an extractor of such mineral resource that forms part of 
the disposal of a going concern or of a part of a going concern which is capable of separate 
operation by that extractor to any other extractor, is deemed not to be a disposal for the 
purposes of the MPRRA. The MPRAA also offers exemptions in respect of small business, 
sampling and domestic refining provided the extractor meets the specific requirements for 
such exemptions. 

14.4.7. The MPRRA contains a general anti-avoidance rule. This rule provides that notwithstanding 
anything contained in the MPRRA, the Commissioner of Inland Revenue, if satisfied that a 
disposal, transfer, operation scheme or understanding (whether entered into or carried out 
before or after the commencement of the MPRRA), has been entered into or carried out, 
which has the effect of avoiding or postponing liability for the royalty or of reducing the 
amount thereof, the Commissioner must act to prevent such avoidance. 

14.4.8. The MPRRAA provides for the administration of matters in connection with the imposition of 
a royalty on the transfer of mineral resources and for matters connected therewith as 
contemplated in the MPRRAA. 

14.5. Petroleum Development 

14.5.1. The MPRDA governs the issuing of inter alia, exploration and production rights in the 
petroleum industry. 

14.5.2. In accordance with the provisions of section 71 of the MPRDA, the 
South African Agency for Promotion of Petroleum Exploration and Exploitation (Proprietary) 
Limited, receives, evaluates and makes recommendations to the Minister for reconnaissance 
permits, technical co-operation permits, exploration rights and production rights. 
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14.5.3. The applications for exploration and production rights for petroleum development can only 
be made pursuant to an invitation issued by the Minister for such applications in terms of 
section 73 of the MPRDA. 

15. PROPERTY LAW – REAL ESTATE  

15.1. Introduction To The Legal Framework 

15.1.1. South Africa has an efficient system of registration of title to land, based on a land survey 
system. Each portion of land is determined by a diagram prepared by a surveyor and 
registered in the Surveyor General's Office. This gives rise to a certain and definite basis of 
registration of land. 

15.1.2. Pursuant to the land survey, property registers have been established in the various Deeds 
Registries within the different Provinces of South Africa. Those registers are properly indexed 
and are now accessible electronically, the originals of title deeds and other documentation 
having been digitised. The deeds registries are established under the relevant government 
department, and all fall under a chief registrar of deeds.  

15.1.3. Given the definite underlying survey system, the property registers are very accurate and 
create a definite form of land registration. All ownership of land is recorded in a deeds 
registry.  

15.1.4. Ownership of land is evidenced by a title deed issued by the deeds registry, which will record 
the owner's details and the conditions under which the land is held. These conditions are 
normally imposed by local authorities and by private agreement.  

15.1.5. If ownership is not registered in a deeds registry, then it is most likely that ownership of the 
property has not passed. Transfer of ownership of property is also evidenced by registration 
in the deeds registry.  

15.1.6. The law applicable to the transfer and registration of land, is, in the first instance, the Deeds 
Registries Act 47 of 1937, together with its regulations. There are a number of other statutes 
that govern the ownership and transfer of land, but in essence, there is no restriction on 
ownership of land in South Africa and any natural person or juristic person may own land.  

15.1.7. A statutory legal framework for real estate in South Africa gives rise to a definite and 
comprehensive legislative framework within which property is owned.  

15.1.8. Actual ownership vests in the owner and not the state.  

15.1.9. It is possible to own units in buildings through the Sectional Titles Act 95 of 1986. These are 
known as sectional title units, and are registered in a deeds registry, by reference to a 
sectional title plan, prepared by a Surveyor registered with the Surveyor General. 

15.1.10. Both the Deeds Registries Act and the Sectional Titles Act create the environment and 
legislative framework within which properties are transferred from one party to another. 

15.1.11. Property rights are protected in the Constitution of South Africa 1996. The Bill of Rights in the 
Constitution restricts the deprivation of property, except in the case of expropriation in terms 
of a law of general application, and then must be subject to compensation, which must be 
agreed by the affected persons or approved by a court. That compensation must be just and 
equitable and generally requires that regard be given to the fair-value principle. 

15.1.12. There is a process of restitution of land to persons dispossessed of land through racially 
discriminatory laws, which is governed by the Restitution of Land Rights Act 22 of 1994 
("RLRA").  

15.2. Overview Of Real Estate Activity 

15.2.1. As in the rest of the world, there has recently been a downturn in the property market that 
has had an effect on prices and activity in the real estate market. The National Credit Act 34 
of 2005 ("NCA") became law on 1 June 2006, and is a comprehensive piece of legislation 
regulating the granting of credit to consumers. Its purpose is to protect consumers and 
regulate credit providers. This Act regulates consumer credit, promotes responsible credit 
granting and prohibits reckless granting of credit. 
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15.2.2. The NCA has had a marked effect on the real estate activity in South Africa, as credit is not 
easily available to consumers.  

15.2.3. In addition to the NCA, the Consumer Protection Act 68 of 2008 ("CPA"), came into force on 
31 March 2011. The CPA promotes a fair, accessible and sustainable marketplace for 
consumer products and services. It protects consumers against certain suppliers of services 
(i.e. developers) in the property and other industries. The intention of the Act is also to 
promote the economic welfare of consumers in South Africa. Agreements between suppliers 
of property to consumers are regulated, outlawing certain unfair practices and illegal 
provisions and allowing the reversal of transactions under certain circumstances. The CPA 
does not apply to transactions between two contracting individuals. It only applies to 
suppliers whose business is the supply of properties to the public. 

15.2.4. The land restitution process continues in South Africa. This process is to provide for 
restitution of land to persons or communities dispossessed of such rights after 19 June 1913 
by past racially discriminatory laws or practices. The RLRA regulates the restitution of land. 
One is able with a fair degree of accuracy to determine whether a piece of land is subject to a 
claim by a community. This is either through enquiry at the local land claims office or the 
publication in the Government Gazette. The Constitution requires that fair value be given to 
any property expropriated for Land Restitution or other purposes. Land claims have been 
made mostly in respect of rural property and not to urban property, although there are 
certain tracts of urban property that are subject to outstanding land claims. This has had an 
effect on investment in properties subject to land claims.  

15.2.5. All of these pieces of legislation have affected real estate activity in South Africa to a greater 
or lesser degree. The NCA, has had a marked effect as credit is not easily obtainable. The 
RLRA has affected the activity in the relevant areas. The CPA requires compliance and as such 
has had little effect on the real estate activity. 

15.3. Developments In Practice 

15.3.1. Land Claims Commission 

Whilst the South African system of registration of title in land is based on old and well tried 
legislation, since free elections in 1994 and the implementation of the new Constitution in the 
country, a number of laws that directly affect real estate, have been passed, many of which 
are required in terms of the Constitution. Many of these protect previously disadvantaged 
communities. One of the main cornerstones of land reform is the RLRA. This Act provides for 
the restitution of rights in land to persons or communities dispossessed of such rights after 19 
June 1913 as a result of past racially discriminatory laws or practices. The legislation 
establishes a Commission on Restitution of Land rights and a Land Claims Court. In terms 
thereof, persons are entitled to lodge a claim for restitution of land with the Land Claims 
Commission. The Commission is then required to investigate the claim and if the claim has 
merit to publish the claim in the Government Gazette. Thereafter, the claim may be resolved 
in a number of ways. The State must settle the claim and compensate the owners of land, 
should the land be found to have been expropriated by the Government for restitution 
purposes; fair value is required to be paid by the Government. Where matters cannot be 
resolved, the Land Claims Court may hear the matter and make rulings. All land claims had to 
have been filed with the Land Claims Commission by December 1998 and no new claims may 
be entertained. The Land Claims Commission continues to settle land claims.  

15.3.2. Fast-Track Developments 

In an endeavour to fast-track housing developments, the Development Facilitation Act 67 of 
1985 was put in place. This enabled tribunals to make rulings and fast-track land 
developments and override planning procedures and other laws. However, the Constitutional 
Court has since found this Act to be unconstitutional and ruled that the Government should 
re-visit the procedure and this particular legislation.  

15.3.3. Protection Of Tenants 

The Land Reform (Labour Tenants) Act 3 of 1996, the Interim Protection of Informal Land 
Rights Act 31 of 1996 and the Prevention of Illegal Eviction from and Unlawful Occupation of 
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Land Act 19 of 1998, all provide security of tenure to particular classes of tenants. The 
legislation, while giving protection to tenants, does not restrict landowners from approaching 
a court of law for the eviction of those tenants. The principles of justice and fairness must, 
however, be implemented by the court and justice and equity must prevail. 

15.3.4. Communal Property Associations 

The Communal Property Associations Act 28 of 1996 enables communities to form juristic 
persons, known as Communal Property Associations in order to acquire, hold and manage 
property on a basis agreed to by members of a community in terms of a written constitution. 
This is in essence to allow restitution of land to communities and to create legal entities to 
hold land for the benefit of communities. The associations are registered at a central registry 
and upon registration assume legal identity. 

15.3.5. Sustainable Housing 

The Housing Act 107 of 1997 was promulgated to provide for the facilitation of a sustainable 
housing development process and in so doing to define the functions of National, Provincial 
and Local Governments in respect of housing developments. A South African Housing 
Development Board is established under this legislation, which is to give priority to the needs 
of the poor in respect of housing development. 

15.3.6. Water 

In keeping with the new legislation relating to water, the Water Services Act 108 of 1997 was 
promulgated to provide for the setting of national standards and of norms and standards for 
tariffs and to provide for water services development plans and a regulatory framework for 
water services institution. This is in keeping with and gives effect to the constitutional right 
that everyone has a right of access to basic water supply and basic sanitation. 

15.3.7. Roads 

The South African National Roads Agency Limited and National Roads Act 7 of 1998 make 
provision for a National Roads Agency for the Republic, to manage and control the Republic's 
national road systems and to take charge, inter alia, of the development, maintenance and 
rehabilitation of national roads within the framework of Government policy. A National Roads 
Agency is established under that legislation which is a public company wholly owned by the 
State. That entity is governed and managed by a board of directors and they are required to 
implement Government's policy relating to national roads. 

15.3.8. Rental Accommodation 

The Rental Housing Act 50 of 1999 defines the responsibility of Government in respect of 
rental housing property and creates mechanisms to promote the provision of rental housing. 

15.3.9. Environmental Issues 

The National Environmental Management Act 107 of 1998 is one of the many pieces of 
legislation to provide for the constitutional requirement of the State's responsibility to 
respect, protect, promote and fulfil the social and economic rights and to set out a general 
framework within which environmental management and implementation plans must be 
formulated. In addition the National Environmental Management: Protected Areas Act 57 of 
2003 provides for the protection and conservation of ecological viable areas and the natural 
landscapes and seascapes. In essence, the Act provides for the declaration and management 
of protected areas such as special nature reserves, national parks, nature reserves and other 
protected areas. It also protects world heritage sites, marine protected areas, special forests 
and forest reserves and mountain catchment areas. 

15.3.10. Local Government 

A number of legislative frameworks have been established governing local government and 
municipality. One of these is the Local Government: Municipal Property Rates Act 6 of 2004, 
which regulates the power of a municipality to impose rates on property and makes provision 
for municipalities to implement a transparent and fair system of rating, exemptions, 
reductions and rebates through rating policies. The valuation methods of properties must be 
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fair and equitable and permit objections and appeal processes to be implemented. 
Municipalities must adopt rates policies in terms of this Act.  

15.3.11. Mineral And Petroleum Resources 

The Mineral and Petroleum Resources Development Act 28 of 2002, makes provision for 
equitable access to and sustainable development of the nation's mineral and petroleum 
resources. In terms of the Act, mineral and petroleum resources are the common heritage of 
all the people of South Africa and the State is the custodian thereof for their benefit. The 
State in terms thereof grants and administers all prospecting and mining rights in the country. 
The Act sets out the parameters within which the holders of rights may operate and procure 
and renew those rights. Applications for mining rights must be made to the relevant Minister 
in terms of the legislation.  

15.4. Foreign Investment 

15.4.1. There is no restriction on foreign investors acquiring property in South Africa. 

15.4.2. For foreign companies to acquire property in South Africa, they must register as an external 
company in terms of the Companies Act 71 of 2008. 

15.4.3. A withholding amount is payable to the South African Revenue Services ("SARS") pending 
determination of the tax liability by the non-resident seller to the SARS. The current rates are 
5% for individuals 7.5% for companies and 10% for trusts. Treaty relief may be available to 
taxpayers in terms of international treaties. 

15.4.4. Before the proceeds of the sale of immovable property in South Africa or shares in a 
company-owning South African immovable property may be remitted abroad by a non-
resident, South African Reserve Bank approval is required, and one of the requirements for 
approval is that all taxes have been paid. That aside, there is generally no restriction on 
remitting the proceeds from the sale of a property, provided the purchase price was funded 
from abroad. 

15.5. Structuring The Investment  

15.5.1. Investors in real estate generally acquire immovable property in South Africa using a domestic 
company. The company confers limited liability on the investor. Any rental income, net of 
expenses, derived by the company is taxed at a rate of 28%. When the company disposes of 
the immovable property, capital gains tax ("CGT") is payable at a rate of 14%. Should a non-
resident own the shares in the domestic company and later sell the shares in the property rich 
company, CGT remains payable in the form of a withholding tax which must be paid by the 
purchaser to SARS on behalf of the seller. Where the seller is a natural person CGT is payable 
at the rate of 5%, in the case of a company it is 7.5% and in the case of a trust it is 10%. The 
withholding tax is an advance payment of the CGT that may finally be payable by the seller. 
The rate of CGT applicable may be reduced by a tax treaty concluded between South Africa 
and the shareholder's home country. 

15.5.2. Where the company owns commercial property and derives rental therefrom in excess of R1 
million a year the company must register for Value-Added Tax ("VAT") and charge VAT at the 
rate of 14% on the rentals collected by it. Any VAT paid by the company on expenses incurred 
by it, is generally recoverable from SARS; however, where the company owns residential 
property and derives rental from letting such property, no VAT is chargeable and the VAT paid 
on expenses is not recoverable under the VAT system. 

15.5.3. Foreign investors investing into a domestic company need to structure the investment into 
that company correctly so as not to fall foul of the thin capitalisation rules in place. It is 
important that the company has sufficient equity and is not too highly geared, failing which 
the interest on the loan payable to the non-resident shareholder will not be fully deductible 
for tax purposes. Previously, SARS accepted a debt to equity ratio of 3:1. The thin 
capitalisation rules are in a state of flux and it remains to be seen what new guidelines will be 
published by SARS in this regard. 

15.5.4. Once the domestic company has paid tax in South Africa and chooses to distribute dividends 
to its shareholders, a 10% dividends tax will become payable with effect from 1 April 2012. 
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This tax is a tax payable by the shareholder but which is collected by the company and paid 
over to SARS on behalf of the shareholder. Where the dividend is paid to another South 
African company the dividends tax is not payable and where the dividends are paid to a non-
resident the tax is payable at the rate of 10%, subject to reduction by a tax treaty concluded 
by South Africa with the shareholder's home country. 

15.5.5. Currently, South Africa does not impose a withholding tax on interest paid to non-residents. 
This is expected to change from 1 January 2013. It has been proposed that a 10% withholding 
tax on interest payable to non-residents will become payable, subject to reduction by the 
provisions of a tax treaty. 

15.5.6. Alternatively, non-residents may invest in real estate in South Africa via an external company. 
An external company pays tax at the rate of 33% but does not suffer the dividends tax and no 
branch profits tax is payable on after-tax profits remitted to the foreign head office. The 
disadvantage of using an external company is that South African creditors could have 
recourse to foreign assets to settle claims due in South Africa. This disadvantage does not 
arise with a domestic company as local creditors only have recourse against assets owned by 
the domestic company. 

15.5.7. Institutions may invest in so-called property unit trusts or variable loan stock companies that 
are publicly traded and seek investors from the general public. South Africa does not currently 
have rules in place for real estate investments trusts ("REITs") as is found in other countries. 
The Government was considering the matter but no legislation to create a REIT regime has 
been forthcoming. 

15.6. Real Estate Ownership 

15.6.1. Planning 

15.6.1.1. All land in South Africa falls under either the purview of a local authority or a 
district authority, by which planning controls are implemented. In the case of 
urban properties, planning control is extensive through planning ordinances, 
municipal by-laws and approved development frameworks of the municipalities 
indicating the extent to which land may be developed with support of the 
authorities. 

15.6.1.2. Change of use of land requires planning approval and such approval is subject to 
public participation and may incur objection from persons opposing such change. 
Opposition to proposed changes is heard by tribunals established by the local 
authorities. In certain circumstances there may be appeals from those tribunals 
to an independent appeal body. Professional town planners practise in South 
Africa and are useful in assisting in proposed change of use applications. 

15.6.2. Environment 

15.6.2.1. South Africa has a wide range of acts, laws and regulations legislating for the 
legal provisions relating to the environment. These arise from section 29 of the 
Constitution, which accords a fundamental right to an environment that is not 
detrimental to health or well-being. One of the principal acts is the National 
Environment Management Act 107 of 1998 (referred to in 15.3.9 supra), which 
creates a framework for integrated good environmental management for 
development activities. 

15.6.2.2. Certain prescribed changes of use of property and activities require 
environmental authorisation from the relevant authority. The National 
Environment Management Act establishes a public participation process for the 
change of use of land and the environmental impact on the change of use. 
Where approvals are granted, they are often subject to rigorous conditions and 
may require the implementation of environmental management plans and 
rehabilitation.  

15.6.3. Tax 
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15.6.3.1. All acquisition of property in South Africa is subject to the Transfer Duty Act 40 of 
1949. As a general rule transfer duty is payable; the current rate of transfer duty 
is 8% for acquisition by a juristic person, with a sliding scale for acquisition by a 
natural person where no transfer duty is payable for the first R600,000 of the 
purchase price (this is to assist in the purchase of lower-value properties). If the 
seller of the property is a registered vendor for VAT purposes, then VAT at 14% is 
payable and not transfer duty. 

15.6.3.2. Under certain circumstances the acquisition of a business premises maybe 
subject to zero-rated VAT.  

15.6.3.3. Properties that are held as private residences are subject to a primary resident 
rebate on capital gains tax of R1,5 million.  

15.6.3.4. Capital gains tax rates are currently approximately 15% in the case of companies 
and approximately 20% in the case of trusts. 

15.6.3.5. There is currently a tax amnesty until December 2012, allowing individuals to 
acquire or controlling individuals to acquire properties from trusts, close 
corporations or companies controlled by them into their name, free of taxes. 

15.6.4. Finance and security 

15.6.4.1. Given the accurate registration system within the various deeds registries, 
mortgage bonds are registered as security for land owners' obligations against 
the title of the property. This is the most common source of security for lenders 
in the property industry. 

15.6.4.2. Mortgage bonds are ranked in order of preference and a bondholder holds first 
preference from the proceeds of the sale of the property in the event of 
insolvency of the property owner. Properties may not be transferred unless the 
mortgage bond is cancelled. Accordingly the consent of the bondholder is 
required to the transfer of a property.  

15.7. Leases Of Business Premises 

15.7.1. Leases of property in South Africa are respected and given the sanctity of contracts according 
to South African law. Unless such a contract is against public morals or legislative restrictions 
such as the CPA, the sanctity of those contracts will be enforced by South African courts of 
law.  

15.7.2. A typical lease will include provisions relating to the contracting parties, the rental payable 
and the period of the lease. 

15.7.3. Leases may be registered against the title deed of a property, and in such event offer security 
of tenure to a tenant under a lease, should the property be sold to a purchaser unaware of 
the lease. Generally, leases in excess of ten years are registered against the title of property, 
as leases in excess of ten years will only be binding for a ten year period on successors-in-title 
who were unaware of the lease. 

15.7.4. Leases also generally include provisions relating to rent calculations in the event of turnover 
rental, and the payment of rates and taxes and other outgoings related to the properties by 
the tenant. A common occurrence is a fully maintaining lease in terms of which the tenant 
assumes liability for all costs arising from the property including rates, taxes, consumables 
and insurance. There is no legislation protecting tenants of business premises in South Africa. 

15.7.5. Rental increases are often linked to the published consumer price index, which is published by 
the Government. Arbitration clauses are common in extensive leases.  

15.7.6. Leases of business premises still to be constructed often include the construction obligations 
relating thereto insofar as they are relevant to the tenant.  

15.7.7. Generally the landlord will insure the premises, as it has an insurable interest in the building. 
Clauses relating to damage and destruction of the premises often require considerable 
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negotiation as the needs of the tenant may differ from the needs of the landlord, particularly 
if the lease is security for the financing of the building. 

15.8. Outlook And Conclusions 

15.8.1. The land reform programme continues in South Africa, but this relates to rural and 
agricultural properties. This has had an effect on investment of properties subject to land 
claim, even though it is an expropriation land value that should be paid. 

15.8.2. Recently a green paper on land was published by the Government for comment. The purpose 
of the green paper was to facilitate debate around the land and tenure system in South 
Africa, and it sets out a number of ideological statements and indicates that the debate about 
land reform and rural development should continue. The green paper also provides for the 
establishment of a Land Management Commission, which will be an entity established by 
government to control and regulate the land issues in South Africa.  

15.8.3. The green paper clearly recognises that land reform should continue and that the current land 
reform and restitution programme has not succeeded; however, it does recognise the 
concept of privately owned freehold land as well as communal land. There is an indication 
that land owned by foreigners should be restricted and in certain cases subject to conditions 
that have to be complied with. The Government published the green paper for debate and 
addressing the land issues of the country, and it should be seen in that light.  

15.8.4. The economic downturn has had its effect on the real estate market, as has the restrictions 
on lending through the NCA. That said, South Africa has a first-class definite registration 
system and property rights are protected by the Constitution. 

16. INFORMATION TECHNOLOGY LAW  

The information technology ("IT") sector is not heavily regulated in South Africa. However, there are legislative 
enactments in force that regulate elements of IT such as e-commerce, privacy and data protection and access to 
information. Information over the internet is not generally regulated by statute, except in relation to specific areas 
such as online gambling and child pornography. Common law protections exist in relation to defamatory material 
that is published online. 

16.1. E-Commerce 

E-commerce in South Africa is governed by the Electronic Communications and Transactions Act, 2002 (the 
"ECTA"). The ECTA is based largely on the UNCITRAL model law, and regulates electronic transactions, 
digital signatures, authentication and cryptography, privacy and data protection, consumer protection in 
the online environment, and the liability of infrastructure and connectivity providers for third party content 
that is transmitted over their systems. The key provisions of the ECTA relating to online contracts are as 
follows - 

16.1.1. Validity Of Online Contracts 

The ECTA allows for most contracts to be concluded validly in the electronic medium, except 
if specific laws require certain contracts to be concluded in paper-based format (such as wills, 
bills of exchange, contracts for the sale of immovable property and long-term lease 
agreements over immovable property). This includes contracts that are concluded over the 
internet, via email and by short message service (SMS). 

16.1.2. Signing Online Contracts 

Most e-commerce agreements do not require any signature in order to be legally binding. 
However, an electronic signature will suffice if the parties insist on a signature. If the law 
requires contracting parties to sign a contract, this requirement will only be met if the parties 
use an advanced electronic signature (being an electronic signature that has been accredited 
by the South African authorities). 

16.1.3. Offer And Acceptance 

In South African contract law contracting parties may agree on the time and place where the 
contract will be concluded and come into force. If this is not specified in an online contract, 
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then that contract will come into force at the time and place when the acceptance of the 
offer has entered the server of the offeror. 

16.2. Privacy And Data Protection 

16.2.1. The right to privacy is protected in the Constitution, which binds the state, natural and juristic 
persons. However, there is currently no specific privacy or data protection legislation in force 
in South Africa, and the courts rely on the established common law rights of every person to 
physical integrity, freedom, reputation, dignity and privacy to deal with privacy law related 
issues. 

16.2.2. The ECTA sets out basic guidelines for the protection of personal information obtained 
through electronic transactions. Data controllers may subscribe to these guidelines 
voluntarily, however, if they do, then they must adhere to all the data privacy stipulations in 
the ECTA. The ECTA guidelines include the requirement for data controllers to obtain the 
express written permission of the data subject for the collection, collation, processing or 
disclosure of the data subject's personal information. 

16.2.3. It is expected that these provisions in the ECTA will be superseded by dedicated and 
compulsory privacy and data protection legislation in the form of the Protection of Personal 
Information Bill (the "PPI Bill"), which provides a broader scope of protection in respect of the 
processing of personal information by responsible parties (which includes a public or private 
body) established either within or outside of South Africa. The PPI Bill has not yet been passed 
into law, but is largely based on the EU data protection framework.  

16.2.4. The PPI Bill is based on eight core principles namely - 

16.2.4.1. information must only be collected or stored if it is necessary for an explicitly 
defined purpose; 

16.2.4.2. information must be collected directly from and with the consent of the data 
subject; 

16.2.4.3. data subjects must be informed of the purpose of the collection and the 
intended recipient of the information; 

16.2.4.4. information must not be retained for longer than is necessary to achieve the 
purpose for which it was collected; 

16.2.4.5. information must not be distributed in a way incompatible with the purpose for 
which it was collected; 

16.2.4.6. reasonable steps must be taken to ensure that the information is accurate, up-
to-date and complete; 

16.2.4.7. appropriate technical and organisational measures must be taken to safeguard 
the data subjects against the risk of loss, damage, destruction of, or 
unauthorised access to their personal information; and  

16.2.4.8. data subjects must be able to access to their personal information and demand 
that their information be corrected if it is inaccurate. 

16.3. Access To Information 

The Promotion of Access to Information Act 2 of 2000 (the "PAIA") gives effect to the constitutionally 
enshrined right of access to information. The PAIA allows for access to records held by public bodies and 
information held by the private sector which is required for the exercise or protection of rights. 

16.3.1. Access To Information Held By Public Bodies 

All public bodies (such as departments of state and government administrations in the 
national, provincial and local arms of government) must supply copies of records that have 
been requested by the public, generally within thirty days of receiving the request, unless the 
proper procedure has not been followed or a statutory ground of refusal exists. Access to the 
following records of a public body can be refused under the PAIA - 

16.3.1.1. personal information about third parties; 
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16.3.1.2. certain records of the SARS; 

16.3.1.3. commercial and confidential information of third parties; 

16.3.1.4. information endangering the physical safety of individuals; 

16.3.1.5. legally privileged records; 

16.3.1.6. records relating to the defence, security, international relations, economy and 
financial welfare of South Africa; 

16.3.1.7. the research information of third parties; 

16.3.1.8. records relating to the operations of public bodies; and  

16.3.1.9. frivolous or vexatious requests for information. 

In spite of these prohibitions, a record must be disclosed if (i) it reveals evidence of a 
substantial contravention of any law or an imminent and serious public safety or 
environmental risk and (ii) the public interest outweighs the harm caused by the disclosure. 

16.3.2. Access To Information Held By Private Bodies 

A private body is only required to disclose copies of its records to the public on request if that 
record is required for the exercise or protection of any right, the procedural requirements set 
out in the PAIA are met and no statutory grounds of refusal exist. The grounds of refusal for 
private bodies are similar to those for public bodies. Again, the grounds of refusal can be 
overridden if the public interest outweighs the harm caused by the disclosure. 

16.3.3. Publication Of A Manual 

All public and private bodies are required to produce a manual detailing the subjects and 
categories of records that are held by that body. Under the PAIA, It is a criminal offence not to 
do this. 

16.4. Child Pornography 

16.4.1. The Films and Publications Act 65 of 1996 (the "FPA") established the Film and Publication 
Board and the Film and Publication Review Board. Furthermore, the FPA sets up a structure 
through which any films that are intended for distribution and exhibition, and any publication 
in respect of which complaints have been made, are required to pass. 

16.4.2. Under the FPA, it is a criminal offence to publish child pornography over the internet. Child 
pornography is defined very broadly, and includes real and simulated images of any person 
engaging in sexual conduct who is or who is depicted as being less than 18 years old. 

16.4.3. All internet service providers ("ISPs") must register with the Film and Publication Board, and 
must take reasonable steps to ensure that their services are not used for the hosting and 
distribution of child pornography. ISPs must also take steps to prevent consumers from 
accessing child pornography, and must report the presence of child pornography to the police 
as soon as possible after it is detected. It is a criminal offence to contravene these provisions 
of the FPA. 

16.5. Online Gambling 

The National Gambling Amendment Act 10 of 2008 entrenches the legality of engaging in online gambling, 
but seeks to regulate the e-gambling industry more tightly. This Act requires all e-gamblers to be 18 years of 
age or over, and to register and hold an account with a licensed financial institution for the purpose of 
accepting credits of the proceeds of their winnings and debits against their losses. E-gambling providers 
may only allow users to gamble online if they comply with these requirements. In addition, e-gambling 
providers must obtain an interactive gambling licence from the National Gambling Board. 

17. TELECOMMUNICATIONS AND BROADCASTING  

17.1. Regulatory Structure 

17.1.1. Broadcasting and telecommunications services are regulated by the Independent 
Communications Authority of South Africa ("ICASA"). The primary piece of legislation 
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governing these two sectors is the Electronic Communications Act 36 of 2005 (the "Electronic 
Communications Act") which came into force in July 2006, and which repeals the 
Telecommunications Act 103 of 1996 and the Independent Broadcasting Authority Act 153 of 
1993, and amends the Broadcasting Act 4 of 1999. The Electronic Communications Act takes 
its lead from the UK communications regulatory system, but with significant differences in a 
number of areas. 

17.1.2. The primary policy objective underpinning the Electronic Communications Act was to 
introduce a more flexible regulatory regime so as to accommodate the convergence of 
technologies, platforms and services over time. To this end, the Electronic Communications 
Act sought to achieve two important goals - 

17.1.2.1. to harmonise infrastructure regulation across telecommunication and 
broadcasting signal distribution networks; and 

17.1.2.2. to consolidate broadcasting legislation (which was historically embodied in two 
statutes). 

17.1.3. The Electronic Communications Act did not attempt to harmonise the regulatory framework 
for content regulation across different platforms, because different content platforms lend 
themselves to different degrees of regulation. (For example, terrestrial analogue television 
platforms are more heavily regulated than other content distribution platforms such as the 
internet, which are currently largely unregulated). For this reason, the Electronic 
Communications Act largely left the broadcasting regulatory framework intact. 

17.1.4. However, the Electronic Communications Act fundamentally changed the system of 
infrastructure regulation in South Africa in two ways. Firstly, the Electronic Communications 
Act introduced a completely new licensing regime for infrastructure providers. Secondly, the 
Electronic Communications Act specifically empowered ICASA to impose pro-competitive (ex 
ante) regulatory measures on network operators who hold significant market power. 

17.2. Licensing 

17.2.1. The Electronic Communications Act makes provision for the licensing of three categories of 
services, as follows - 

17.2.1.1. electronic communications network services ("ECNS") – this refers to the act of 
providing an electronic communications network for the owner's own purposes 
and/or making that network available to third parties, whether by sale, lease or 
otherwise; 

17.2.1.2. electronic communications services ("ECS") – this refers to the ability to provide 
connectivity over an electronic communications network; and 

17.2.1.3. broadcasting services ("BS") – this refers to the unidirectional transmission of 
content over an electronic communications network. 

17.2.2. A notable feature of the new licensing regime for ECNS and ECS is that it is platform, service 
and technology neutral. This is not the case for BS licensees. In line with many jurisdictions 
around the world, the Electronic Communications Act distinguishes between three categories 
of BS licensees (public, commercial and community services), and permits ICASA to issue 
platform specific licences to licensees falling within each of these categories (the main 
platform-specific sub-categories being terrestrial, wireless and satellite). 

17.2.3. There are three ways in which providers of ECNS, ECS and BS can be authorised to provide 
services in the South African market: by way of an individual licence, a class licence or a 
licence exemption. Briefly, the difference between the three authorisation methods is as 
follows - 

17.2.3.1. Individual licences: individual licences require the pre-approval of ICASA. No 
person may apply for an individual licence on an unsolicited basis. ICASA must 
invite applications by first publishing an invitation to apply in the Government 
Gazette. ICASA may not invite new applications for individual ECNS licences until 
the Minister of Communications has issued a policy direction first. ICASA must 
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publish copies of all applications that it receives for comment in the Gazette, 
after which ICASA has the discretion to hold public hearings before issuing the 
licence. 

17.2.3.2. Class licences: South Africa does not have a true class licensing regime, only a 
simplified individual licensing regime for so-called 'class licensees' – as the pre-
approval of ICASA is still required. Any person may apply for a 'class' licence on 
an unsolicited basis at any time, and ICASA may issue the licence without first 
following a public process. The application is deemed to have been granted if 
ICASA does not physically issue the licence within 60 days of receiving the 
application. 

17.2.3.3. Licence exemptions: Licence exempt activities are not regulated by way of 
licence conditions. In addition, no advance approval is required in order to 
commence providing licence exempt services. 

17.2.4. The Electronic Communications Act provides that individual licences may be issued for a 
period not exceeding 20 years, and class licences must be issued for a period not exceeding 
ten years. 

17.2.5. The Electronic Communications Act also makes provision for the issuing of radio frequency 
spectrum licences. To this end, the Electronic Communications Act provides that a radio 
frequency spectrum licence is required in addition to any service licence where the provision 
of such service entails the use of radio frequency spectrum. 

17.2.6. As a general rule, no person may provide an ECNS, ECS or BS to the public without a licence 
unless ICASA has issued a licence exemption. The Electronic Communications Act empowers 
ICASA to prescribe whether an activity falls under the category of an individual license, class 
license or licence exempt, depending on its impact on socio-economic development. 
However, some activities have been categorised upfront in the ECA as follows - 

 Individual licence Class licence Licence 
exemption 

ECNS National electronic 
communications networks 

Provincial electronic 
communications networks  

ECNS that are rendered by an 
entity that is more than 25% 
state owned 

District municipal 
electronic 
communications 
networks operated 
for commercial 
purposes 

Local municipal 
electronic 
communications 
networks operated 
for commercial 
purposes 

Private 
electronic 
communications 
networks (PTNs) 

Small electronic 
communications 
networks (such 
as local area 
networks) 

ECS ECS consisting of voice 
telephony using numbers 
from the national numbering 
plan 

ECS that are rendered by an 
entity that is more than 25% 
state owned 

-- Resellers 

ECS provided on 
a not for profit 
basis 

BS BS that are rendered by an 
entity that is more than 25% 
state owned 

Community BS 

Low power sound 
BS 

-- 
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17.2.7. After the Electronic Communications Act was passed into law, ICASA was required to convert 
all previously existing telecommunications and broadcasting licences into the new ECA licence 
categories. Prior to the conversion process, the South African telecommunications market 
had historically been shielded from competition, as the Government had adopted a managed 
liberalisation policy (that is, a policy of introducing facilities-based competition on a phased-in 
basis). As a result, the local telecommunications market was (and to a large degree, still is) 
dominated by a limited number of large network operators. 

17.2.8. All licensees are required to pay an annual licence fee to ICASA which is based on a 
percentage of their gross profit generated from licensed services provided by them (currently, 
this is 1.5% per licence for both individual and class licences). 

17.2.9. In addition, every holder of a licence granted in terms of the Electronic Communications Act is 
required to contribute a percentage of their turnover, which percentage is prescribed by 
ICASA but which may not exceed 1% of annual turnover, to the Universal Service and Access 
Fund ("USAF"). The funds in the USAF must be utilised for the payment of subsidies to, for 
example, public schools for purposes of providing access to electronic communications. In 
addition, BS licensees are required to contribute a percentage of their turnover to the Media 
Development and Diversity Agency, but this is deductible from their USAF contributions. 

17.3. Ownership And Control 

17.3.1. The Electronic Communications Act imposes extensive statutory ownership and control 
restrictions on commercial BS licensees. 

17.3.2. The Electronic Communications Act does not impose any statutory restrictions on ECNS and 
ECS licensees except in relation to empowerment, although ICASA has the power to impose 
controls by way of regulation. Whilst ownership and control regulations were passed under 
the Telecommunications Act (which were grandfathered under the Electronic 
Communications Act), these are of questionable enforceability under the Electronic 
Communications Act as these regulations relate to licence categories that no longer exist. 

17.3.3. Historically, statutory and regulatory ownership and control restrictions tend to fall into four 
broad categories, namely - 

17.3.3.1. Concentration of ownership and control restrictions: are aimed at preventing a 
licensee from holding an ownership and/or controlling interest in more than a 
certain number of licensees within the same licence category. In summary, the 
restrictions on broadcasters are as follows - 

17.3.3.1.1. No person may control more than one commercial television 
BS licensee. However, the concept of 'control' is not defined. 

17.3.3.1.2. No person may control more than two commercial FM radio BS 
licensees. If a person controls two commercial FM radio BS 
licensees, these may not be in the same or substantially 
overlapping coverage areas. 

17.3.3.1.3. No person may control more than two commercial AM radio BS 
licensees. If a person controls two commercial AM radio BS 
licensees, these may not be in the same or substantially 
overlapping coverage areas. 

17.3.3.2. Cross ownership and control restrictions: limit the extent to which a single 
licensee may hold an ownership and/or controlling interest in a licensee which 
holds a different class of licence. The ECA restricts cross-media holdings between 
print, sound broadcasting and television broadcasting, although ICASA may 
exempt newspaper publishers from this obligation. In summary, these 
restrictions in the IBA Act are as follows - 

17.3.3.2.1. No person who controls a newspaper may also control both a 
radio and a television BS licensee. 
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17.3.3.2.2. No person who controls a newspaper may also control a sound 
or television BS licensee in an area where the newspaper has 
an average ABC circulation of 20% of the total newspaper 
readership in the area, if the licence area of the BS licensee and 
the circulation area of the newspaper overlap by 50% or more. 

17.3.3.3. Foreign ownership and control restrictions: seek to limit the extent to which 
non-South Africans may hold an ownership and/or controlling interest in a local 
licensee. No foreigner may exercise control over a commercial broadcasting 
licensee (the concept of control is not defined) or have a financial interest or an 
interest either in voting shares or paid-up capital in a commercial broadcasting 
licensee in excess of 20%. Not more than 20% of the directors of a commercial 
licensee may be foreigners. There is currently some debate as to whether the 
20% restriction applies collectively or individually to foreigners who hold shares 
in the same licensee. 

17.3.3.4. Black economic empowerment obligations: aim to require licensees to acquire a 
black economically empowered (BEE) shareholder. The shareholders of all 
applicants for a greenfields ECNS, ECS or BS licence must be historically 
disadvantaged individuals (HDIs). The concept of an HDI is not defined in the 
ECA, but is generally understood to be broader than BEE (in addition to black 
people, women and the disabled also fall under the HDI banner). Furthermore, 
almost all licences reflect the names and percentage of shares held by HDI 
shareholders in each licensee. Accordingly, all licences must be amended 
whenever a licensee's HDI composition changes, for which ICASA's pre-approval 
is required. 

17.4. Interception And Monitoring 

Electronic communications networks and systems may be intercepted and monitored under South 
African law, in accordance with the Regulation of Interception of Communications and Provision of 
Communication-Related Information Act, 2002 ("RICA") - 

17.4.1. General Prohibition Against Interception And Monitoring 

Under the RICA, no person may intentionally intercept or attempt to intercept, or authorise 
another to intercept, any communication in the course of its occurrence or transmission at 
any place in South Africa, except where the interception is undertaken - 

17.4.1.1. under the direction of a judge; 

17.4.1.2. with the consent of or by one of the parties to the communication (other than a 
law enforcement officer); 

17.4.1.3. during the course of carrying on a business, but only for so long as the 
interception relates to the business and is undertaken for monitoring purposes, 
if the telecommunications system is provided for work use, and if the system 
controller has informed system users in advance that their communications may 
be intercepted; 

17.4.1.4. in order to prevent serious bodily harm; 

17.4.1.5. in order to determine the location of a person in the case of an emergency; 

17.4.1.6. in terms of another law that authorises the interception; 

17.4.1.7. in order to monitor signals pursuant to installing or maintaining equipment, 
devices and other facilities, or to manage the radio frequency spectrum. 

17.4.2. Interceptability Of Electronic Communications Networks 

All ECNS and ECS licensees must upgrade their systems (at their own expense) so that they 
are capable of being monitored and intercepted. 

17.4.3. Recording And Storage Of Customer Information By Providers Of Non-mobile Services 
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17.4.3.1. All ECNS and ECS providers who provide non-mobile services to the public must 
record and store the following information from each customer before 
contracting with that customer - 

17.4.3.1.1. in the case of customers who are natural persons, the name 
and address, identity number and certified photocopies of the 
identity document; 

17.4.3.1.2. in the case of customers who are juristic persons, (i) the full 
name, address, identity number and certified photocopies of 
the identity document of that person's authorised 
representative, and (ii) the full name, address, registration 
number and certified copy of the business letterhead of the 
juristic person. 

17.4.3.2. All ECNS and ECS providers must retain copies of the relevant photocopies at 
their own expense. 

17.4.4. Recording And Storage Of Customer Information By Providers Of Mobile Retail Services 

17.4.4.1. All ECNS and ECS providers who provide retail mobile services to the public in 
South Africa may not activate SIM cards on their network unless they take steps 
to record and store the following details of each of their customers - 

17.4.4.1.1. the number (MDSISDN) of each SIM card to be activated; 

17.4.4.1.2. in the case of customers who are natural persons, the name 
and address and identity number (for South African citizens) or 
passport number (for foreigners) of each customer; 

17.4.4.1.3. in the case of customers who are juristic persons, (i) the full 
name, address and identity number of that person's authorised 
representative, and (ii) the full name, address and registration 
number of the juristic person. 

17.4.4.2. ECNS and ECS providers are also required to obtain this information from their 
existing customers who pre-dated the coming into force of the RICA. Resellers of 
SIM cards must also obtain and store this information. In addition, all addresses 
must be verified with reference to a utility bill or retail store account of not more 
than three months old (amongst other things). The registration numbers of 
juristic persons must be verified with reference to a valid registration document. 
Existing leases, insurance policies, credit sale agreements, television licences and 
motor vehicle licence documents can also be used to verify a person's address. 

17.4.4.3. This information must be stored at the expense of the ECNS / ECS provider or the 
reseller (as the case may be) concerned, although the Minister of 
Communications may allow for cost recovery from consumers. ECNS and ECS 
providers may choose the method of storage (which may include paper-based 
and electronic storage), although the Minister may prescribe the security 
measures that must be taken. 

18. INTELLECTUAL PROPERTY  

18.1. Trade Marks  

18.1.1. The Trade Marks Act 194 of 1993 and the common law, which is derived from the general 
principles of the Roman Dutch law, together form the basis of the law relating to trade marks 
in South Africa. 

18.1.2. The common law recognises a general delict of unlawful competition, which has a variety of 
forms, one being the delict of passing-off. The Trade Marks Act has not changed the common 
law, in fact, in some instances it recognises and confirms those principles.  

18.1.3. The wrong of passing-off is defined by our courts as "a representation by one person that his 
business or merchandise is that of another or is associated with that of another". To 
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determine whether such representation amounts to passing-off, one enquires whether there 
is a likelihood that a reasonable person may be confused into believing that the business or 
merchandise of the one is, or is connected with, that of another, and thereby infringes the 
other's reputation.  

18.1.4. Unlawful competition, on the other hand, deals with any number of wrongs committed by 
one trader against its rival in any given market segment. This remedy is not dependent on the 
existence of a protectable goodwill. Our courts have grappled with the correct principles 
applicable to unlawful competition but finally settled on the objective norm of public policy or 
morality. Any act of interference with the trade of another will be judged by the general sense 
of justice of the community, the boni mores manifested in public opinion. The morals of the 
market place, the business ethics and that section of the market where the norm is to be 
applied, are of major importance. 

18.1.5. The Act defines a 'mark' as any sign capable of being represented graphically, including a 
device, name, signature, word, letter, numeral, shape, configuration, pattern, ornamentation, 
colour or container for goods or any combination of these. 

18.1.6. In order to be protectable as a trade mark, such a sign or mark has to be distinctive of the 
goods or services in relation to which it is used, or proposed to be used. 

18.1.7. Marks that are not capable of so distinguishing; marks that are commonly used in the relevant 
trade or which are descriptive or generic, are not registrable as trade marks or, if registered, 
are liable to be removed from the register. In addition, a trade mark that constitutes a 
reproduction or imitation of a trade mark that is "well-known" may also not be registered or, 
if it is registered, may liable to be removed from the register. 

18.1.8. South Africa follows the Nice Classification of Goods and Services in terms of which goods and 
services are classified into forty five different classes. There are thirty four goods classes and 
eleven service classes. There is currently no provision in South African law for filing multi-class 
trade mark applications, therefore a trade mark must be registered separately in each class of 
interest.  

18.1.9. South Africa is a signatory to the Paris Convention and it is therefore possible to claim priority 
for applications filed in South Africa, provided that they are filed within six months of the 
filing date of a prior application for the same trade mark in any other Convention country. 

18.1.10. In terms of the South African Trade Marks Act, a trade mark application may be opposed on 
the basis of a third party's prior use or registration of an identical or confusingly similar trade 
mark or on a number of other relative grounds, including that the trade mark sought to be 
registered is not distinctive.  

18.1.11. Proprietors of registered trade marks are entitled to prevent the unauthorised use of the 
same or confusingly similar trade mark by third parties in respect of the same or similar goods 
or services or, if the trade mark is well-known, they are entitled to prevent the unauthorised 
use of a trade mark by a third party, where such use is likely to take unfair advantage of, or be 
detrimental to the distinctive character or repute of, the registered trade mark. 

18.1.12. Since South Africa is a signatory to the Paris Convention, protection in South Africa is afforded 
to trade marks that are well-known, even if they are not registered in this country. 

18.1.13. Once registered, a trade mark may, at the instance of the proprietor, be renewed after ten 
years for further periods of ten years. It is not required to adduce evidence of use in order to 
renew a trade mark registration in South Africa. 

18.1.14. The Act also provides for permitted use and the recordal of licensees as registered users, as 
well as the assignment and transmission of trade marks and the hypothecation of trade 
marks. 

18.1.15. Apart from the registration of ordinary trade marks, the Act provides for certification marks 
and collective trade marks. 
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18.2. Copyright 

18.2.1. The Copyright Act 98 of 1978 provides statutory protection of copyright in South Africa. There 
is no provision for registration of copyright, except in the case of cinematographic films. The 
Copyright Act provides for the protection of various categories of works, including literary 
works, musical works, artistic works and computer programs and copyright will subsist in such 
works automatically, provided that certain requirements are met. These, very broadly 
speaking, are that the work must be original, it must exist in material form and the author 
must be a 'qualified person' (i.e. a South African national or resident, or a national or resident 
of a country to which the operation of the Copyright Act has been extended, primarily being 
the member countries of the Berne Convention). 

18.2.2. In most instances the first owner of copyright in a work is the author / creator of the work, 
although the Copyright Act contains certain specified exceptions to this general rule. For 
example, if a work is created by an employee in the course and scope of his employment, the 
employer will own the copyright in the work. In the context of ownership it is also important 
to note that copyright can only be validly transferred by means of a written document that is 
signed by, or on behalf of, the assignor.  

18.2.3. The use of copyright may be licensed on a non-exclusive or exclusive basis. As is the case with 
an assignment of copyright, an exclusive copyright licence must also be reduced to writing 
and be signed by, or on behalf of, the licensor. 

18.2.4. In the case of most categories of works, copyright subsists for a period of 50 years, either 
from the death of the author or from the end of the year in which the work was first 
published, whichever is later.  

18.3. Patents 

18.3.1. As mentioned, South Africa is a member of the Paris Convention and is also a signatory to the 
Patent Cooperation Treaty, which means that the South African Patent Office is fully 
integrated into conventional international patent registration systems and procedures. 

18.3.2. South African patents can therefore be used as a basis for extending protection to other 
territories, and, similarly, foreign patents can be extended to South Africa. 

18.3.3. South African Patent law is largely based on the United Kingdom Patents Act and The Court of 
the Commissioner of Patents often relies on British case law in making decisions. 

18.3.4. In terms of the South African Patents Act 57 of 1978, patent protection may be obtained for 
inventions which are new and non-obvious, and which are capable of use in the fields of 
trade, industry or agriculture. The concept of 'international novelty' is applied meaning that, 
in order to be patentable in South Africa, the invention forming the subject matter of the 
patent application cannot have been put into the public domain, by use or description, or 
have been otherwise known, anywhere in the world, prior to the application date of the 
patent. 

18.3.5. The Act further excludes the following from protection - 

18.3.5.1. discoveries, scientific theories and mathematical methods; 

18.3.5.2. literary, dramatic, musical or artistic works or aesthetic creations; 

18.3.5.3. programs for computers and schemes, rules or methods of doing business, 
performing mental acts or playing a game; 

18.3.5.4. presentation of information. 

18.3.6. It should be noted that the above are not protectable only insofar as they relate to one of the 
exclusions. This is particularly relevant to business methods and computer programs or 
software where the Courts have not yet had an opportunity to pronounce on their 
patentability or otherwise. It is likely that they would follow the United Kingdom or European 
Union approach in this regard and, accordingly, it is often wise to consider registering patents 
for software and business methods despite the uncertainty regarding validity. 
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18.3.7. South Africa is a non-examining country which means that no investigation is carried out into 
the validity or patentability of the invention described in the patent specification of a patent 
application. Examination is to formalities only. Acceptance of the application takes place six to 
eight months after filing and must be advertised in the Patent Journal. The certificate of 
registration will be issued thereafter but the publication date is regarded as the grant date of 
the patent. 

18.3.8. It is not possible to oppose a patent application, but applications can be made to revoke 
granted patents. 

18.3.9. A granted patent gives the patentee the right to prevent others from making, using, 
exercising or disposing of, or offering to dispose of, or importing the invention, in South 
Africa.  

18.3.10. Patent protection endures for twenty years from the date of lodging the complete 
specification in South Africa, provided that the requisite renewals are paid annually after the 
third anniversary. It is not possible to obtain an extension of the twenty year period. 

18.3.11. It is possible to amend patent specifications, but amendments to the complete specification 
will only be permitted if the amendment does not result in the scope of the claims being 
broadened. It is not permissible to add matter to the specification or claims. The Patents Act 
provides that the amendment may only be by way of correcting an obvious mistake or clerical 
error; by explanation or by adding a disclaimer, the latter meaning that the scope of the 
claims is limited by introduction of an integer. 

18.3.12. The amendment must be advertised in the Patent Journal and it is possible for a third party to 
oppose the amendment on the ground that it does not conform to the provisions of the Act, 
or that that application for amendment was delayed by the patentee, having full knowledge 
that the claims were invalid, and thereby holding wide and invalid claims against the public. 

18.3.13. It is possible to assign or issue a licence or licences under a patent. Assignment means the 
transfer of the patent rights to the assignee whereas a licence generally leaves the patent in 
the name of the patentee with the payment of royalties by the licensee. Assignment and 
licensing agreements should be drawn up by a patent attorney, as they have to include 
special provisions pertaining to the Patents Act. 

18.3.14. It is possible for a third party to apply for the revocation of a patent on any of a number of 
grounds provided in the Patents Act. These grounds include - 

18.3.14.1. that the invention is not "new", meaning that the invention has been known or 
used or described in any manner anywhere in the world; 

18.3.14.2. that the invention does not involve an inventive step - this is a fairly subjective 
ground and requires evidence from a person or persons skilled in the art that the 
invention is obvious in order to be successful; 

18.3.14.3. that the patent was obtained on a false statement; 

18.3.14.4. that the invention, as illustrated or exemplified, cannot be performed or does 
not lead to the results and advantages set out in the specification; 

18.3.14.5. that the specification does not fully describe, ascertain or illustrate the invention 
and the manner in which it is to be performed; 

18.3.14.6. that the specification does not disclose the best method of carrying out the 
invention known to the patentee at the time of lodging the complete 
specification; 

18.3.14.7. that the claims are not clear and/or are not fairly based on the matter disclosed 
in the specification. 

18.3.15. It is an infringement of a patent to make, use or dispose of the invention without 
authorisation. The claims are first interpreted to ascertain the exact scope of the invention 
and the alleged infringement is then investigated to determine whether it falls within that 
scope. 
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18.3.16. Action for infringement may be brought by way of application or summons and is heard in the 
Court of the Commissioner of Patents (an ad hoc Court set up when necessary within the 
Transvaal Provincial Division). The defendant or respondent may argue that the activity 
complained of does not fall within the scope of the claims and may also include a 
counterclaim for revocation of the patent. A successful patentee can be awarded an interdict, 
damages and costs. It should be noted that infringement proceedings cannot be instituted 
until nine months after the sealing date of the patent, unless condonation is obtained. 

18.4. Registered Designs 

18.4.1. The Designs Act 195 of 1993 introduced a modern and innovative type of intellectual property 
protection in South Africa. Whilst a patent protects a new invention and how it is made or 
functions, a registered design protects the novel appearance of an article. Registered designs 
afford protection specifically for the shape and appearance of an industrial article, as 
represented in drawings or photographs. 

18.4.2. Since South Africa is a member of the Paris Convention, a South African application may form 
the basis for a foreign design application filed within six months of the local filing date, or vice 
versa. There are also reciprocal arrangements in place between South Africa and certain non-
Convention countries. 

18.4.3. The Designs Act provides for two types of protection, namely aesthetic designs and functional 
designs. 

18.4.4. An aesthetic design is defined as any design, applied to an article, which has features which 
appeal to and which are judged solely by the eye, regardless of the aesthetic quality thereof. 
The design may be a shape, configuration or ornamentation or any combination of these. 
Features necessitated solely by the function of the article and method of construction cannot 
be protected using an aesthetic design registration. Aesthetic design protection can be 
obtained for a design which is new and original.  

18.4.5. A functional design is defined as any design, applied to any article, which has features which 
are necessitated by the function which the article is required to perform. It includes an 
integrated circuit topography, a mask work and a series of mask works. Again, the design may 
be a shape, pattern, ornamentation or a combination of these. Excluded from protection are 
spare parts for machines, vehicles, equipment and features of the pattern, shape or 
configuration of a spare part. Functional design protection can be obtained for a design which 
is new and not commonplace in the art relevant to the article. 

18.4.6. In order to be "new", the design cannot have been in the public domain for more than six 
months prior to the application date. Where the design was disclosed to the public prior to 
the application date, the disclosure date is recorded as a release date, and is regarded as the 
effective date of the design.  

18.4.7. By virtue of the operation of the Paris Convention, priority can be claimed from a foreign 
design application filed not more than six months prior to the application date in South Africa, 
and vice versa. 

18.4.8. As is the case with patents, there is no substantive examination of design applications. 
Acceptance takes place six to eight months after application and a notice of acceptance must 
be published in the Patent Journal, after which the application lies open to inspection for 
three months. A certificate of registration is issued some time thereafter, but the design is 
registered with effect from the application date. 

18.4.9. The holder of a registered design is granted the right in South Africa to exclude others from 
making, using, importing or disposing of articles included within the design class in which it is 
registered, and which embody a design which is substantially the same as the registered 
design. 

18.4.10. Aesthetic designs have an effective term of fifteen years, provided that an annual renewal fee 
is paid to keep the registration in force. The first renewal is due on the third anniversary of 
the application date or the release date, whichever is earlier, and yearly thereafter. 
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18.4.11. Functional designs are valid for ten years and are subject to the payment of the same renewal 
fees. 

18.4.12. Amendments to registered designs or applications for registered designs are permitted in 
certain circumstances. For example, pending applications can be amended from aesthetic to 
functional designs prior to registration. Amendments to registered designs or applications for 
registered designs are not permitted where - 

18.4.12.1. the effect of the amendment would be to introduce new matter, or matter not in 
substance disclosed in the design application or registration; or 

18.4.12.2. registration of the design, as amended, would include matter not fairly based on 
matter disclosed in the application before amendment; or 

18.4.12.3. if the scope of the registration after amendment would be wider than it was 
prior to amendment. 

18.4.13. It is possible to assign design registrations and to issue a licence or licences thereunder. In 
order to be effective against third parties, assignments must be recorded on the register. 

18.4.14. Any person may apply to have a design registration revoked on the grounds that the 
application was made by someone not entitled to apply or that the registration is in fraud of 
the rights of another. In addition, a design can be revoked on the basis that it is not 
registrable in terms of the requirements of the Act, or if the application contains a false 
statement or that it did not comply with application procedure. 

18.4.15. It is an infringement of a registered design to make, use, import or dispose of an article which 
is visually not substantially different from a design, as registered. Judgment of the 
infringement is "solely by the eye". 

18.4.16. Relief may be obtained by the registered proprietor in the form of an interdict, delivery-up of 
infringing product or of any article of which the infringing product forms an inseparable part, 
damages or in lieu of damages, at the option of the plaintiff, a reasonable royalty. 

18.5. Licensing of Intellectual Property 

18.5.1. Licensing of all types of intellectual property is permitted in South Africa and is regulated 
either by statute or by the common law. Intellectual property may be licensed on an 
exclusive, sole or non-exclusive basis. In certain instances, such as in the case of copyright, in 
order to be valid, an exclusive licence must be in writing and signed by, or on behalf of, the 
licensor.  

18.5.2. As far as trade marks are concerned, the Trade Marks Act provides for the recordal of a 
licensee as a registered user, and this has certain advantages. The primary advantage is from 
the licensee's point of view; as if a licensee is recorded as a registered user, in certain 
circumstances he would have the right to bring proceedings for infringement of the relevant 
trade mark(s) against which he is recorded as a registered user in his own name if the 
registered proprietor refuses to do so, or does not do so timeously.  

18.5.3. In instances where foreign-owned intellectual property is licensed to a South African entity or 
person in return for payment of a royalty, such an arrangement would be subject to prior 
approval by the South African Reserve Bank in terms of South African exchange control 
regulations.  

18.6. Domain Names  

18.6.1. In South Africa, the ccTLD (country code top level domain), .za, is administered through 
UNIFORUM. .za domains are registered on a "first come, first served" basis, although there 
are dispute resolution regulations in place to deal with domains that are registered in bad 
faith or contrary to a third party's existing trade mark rights. 

18.6.2. The domain name dispute resolution process is dealt with in terms of ZADRR (.za Alternative 
Dispute Resolution Regulations), a mechanism introduced by the Department of 
Communication, the custodian of the Electronic Communications and Transactions Act 25 of 
2002 and its regulations. 
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18.6.3. The ZADRR process provides an effective mechanism to resolve domain name disputes 
relating to the .za name space. Any disputes relating to .com/.net/.org domain names have to 
be submitted to the ICANN UDRP. In South Africa the scourge of cyber squatting is as 
prevalent as it is in the rest of the world and rights holders have resolved disputes relating to 
the .za name space effectively through the ZADRR process. Disputes relating to the use of 
metatags, deep linking, add words and key words are resolved through our Court system, as 
the ZADRR process does not provide for the resolution of those types of disputes. 

18.7. Know-How and Trade Secrets 

18.7.1. Know-how and trade secrets relate to confidential information of a technical or business 
nature and enjoy protection under the common law. This category of intellectual property 
can include any unpatented, secret information necessary to develop or commercially exploit 
products, and extends to ideas, concepts, methods, processes, recipes, techniques, 
inventions, discoveries, data, formulae or specifications. The key to protection lies in 
maintaining the confidentiality of the information. If the information is disclosed or falls into 
the public domain, legal protection will be lost. It is therefore advisable to adhere to strict 
protocols to ensure that the information remains confidential, for instance, by marking 
documents as being "confidential" and ensuring that any persons given access to confidential 
documents sign a stringent non-disclosure agreement.  

18.7.2. It should be noted though, that these measures will not provide protection against reverse 
engineering, even in the absence of any unlawful disclosure. 

18.8. Plant Breeders' Rights  

18.8.1. In terms of the Plant Breeders' Rights Act 15 of 1976, a breeder of a new variety of plant may 
obtain certain rights as a reward for his/her efforts.  

18.8.2. Plant breeders' rights are only valid in the country where they were granted and a breeder 
must apply for plant breeders' rights in each country that he requires protection.  

18.8.3. South Africa has been a member of The International Union for the Protection of New 
Varieties of Plants (UPOV) since 1977. 

18.8.4. The main aims of UPOV are to standardise laws on plant breeders' rights in member 
countries; to determine standardised procedures for the testing of new varieties and to 
promote co-operation between member countries. Any person within a member country may 
apply for plant breeders' rights in any other member country. 

18.8.5. In order to qualify for protection under The Plant Breeders' Rights Act, the variety in question 
must be new, distinct, uniform and stable, and be a variety of a kind of plant that is 
recognised by the Act.  

18.8.6. A variety is considered as new if - 

18.8.6.1. propagating material of a variety has not been sold in the Republic for longer 
than one year; 

18.8.6.2. in a convention country, propagating material of a variety of a tree or of a vine 
has not been available, in trade or to the public, for more than six years, or in the 
case of any other plant, for more than four years. 

18.8.7. A variety is distinct if it is clearly distinguishable from any other variety of the same species. 

18.8.8. A variety is uniform if all the plants in a planting look similar and have the same 
characteristics. 

18.8.9. A variety is stable if the plants of the particular variety, after repeated cultivation still look like 
the original plants. 

18.8.10. Only the "breeder" may apply for a plant breeders' right. The term "breeder" includes the 
person who bred or discovered the variety, his successor in title, or the employer of that 
person if the person developed the variety in the scope of his employment. 
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18.8.11. Provided the variety meets the above requirements, plant breeders' rights will be granted to 
the owner for a period of twenty or twenty-five years, depending on the kind of plant.  

18.8.12. For the first five to eight years the holder of the right has the sole right to produce, market, 
export and import propagating material of the relevant variety. This period is referred to as 
the 'term of sole rights'.  

18.8.13. Once the term of sole rights has expired, the holder of the right must grant licences to 
persons who wish to use and market the material. If the holder of the right refuses to grant 
licences, affected individuals may apply to the registrar for a compulsory licence.  

18.8.14. The holder of a plant breeders' right may claim royalties from all licensees for any propagating 
material produced and sold for the duration of the plant breeders' right. Once the full period 
of plant breeders' right has expired, the variety becomes public property, allowing anyone to 
propagate and sell it. 

18.8.15. The breeder must maintain the variety and guarantee the availability of propagating material. 
If the breeder fails to comply, the registrar may cancel the rights. 

18.8.16. Annual renewal fees are also payable by the 1st January of every year following the date of 
grant. 

18.8.17. Because it can take up to three years from the date of application for plant breeders' rights to 
be granted, it is possible for an applicant for plant breeders' rights to apply for provisional 
protection of a variety. In this instance, the variety will be protected for the duration of the 
evaluation period, until plant breeders' rights are granted. Anything that would be actionable 
by the holder of a plant breeders' right, will be actionable under provisional protection. 

18.8.18. The applicant must give a written undertaking not to sell (except for purposes of 
multiplication or testing) any propagating material of the variety in question until plant 
breeders' rights have been granted.  

18.8.19. In terms of the Plant Improvement Act 53 of 1976, certain plant varieties have been 
recognised for variety listing. In these instances, before propagating material of a listed plant 
can be sold in South Africa, the denomination of the variety must be included in the variety 
lists that have been instituted in terms of this Act. The implementation and maintenance of 
variety lists regulates the supply of propagating material thus promoting confidence in the 
industry, both locally and abroad.  

18.8.20. A variety must comply with the same requirements of distinctness, uniformity and stability as 
indicated for plant breeders' rights for it to be recognised and included in the variety list. 

18.8.21. An application for the recognition of a plant variety has to be made separately to the 
application for plant breeders' rights. However, if a variety list exists for the kind of plant for 
which an application for plant breeders' rights is made, it is recommended that the two 
applications be submitted at the same time. 

18.8.22. The applications must be accompanied by the following - 

18.8.22.1. a completed application form, specifying the botanical and common names of 
the variety; 

18.8.22.2. a technical questionnaire, for the variety of plant for which rights are being 
applied; 

18.8.22.3. the prescribed application and examination fees; 

18.8.22.4. fees for claiming priority, if priority is claimed; 

18.8.22.5. a power of attorney, allowing an agent to act on the breeder's behalf; and 

18.8.22.6. proof of the applicant's right to apply for a plant breeders' right, if the developer 
himself is not making the application. 

18.8.23. All requirements, including the propagating material, must be supplied to the registrar within 
twelve months of the filing of the application. This period is, however, extendible upon 
application to the registrar.  
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18.8.24. Permission must be obtained from the registrar to import seed or propagating material for 
evaluation purposes. Applications to import propagating material must be submitted to the 
Department of Agriculture in terms of both the Agricultural Pests Act and the Plant 
Improvement Act. 

18.8.25. Once an application for plant breeders' rights has been filed, it will be formally examined by 
the registrar. If the application is in order, it will be published in the Government Gazette by 
the registrar, and interested parties are afforded an opportunity to object to the grant of 
plant breeders' rights.  

18.8.26. The propagating material of the variety will then be submitted to tests and trials by the 
registrar or an appropriate authority. The tests can take up to three years to conduct. If the 
results of the tests and trials are satisfactory, plant breeders' rights will be granted and a 
registration certificate issued. 
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PART III CONTACT US 
 
Alexandra offices (South Africa)  
Office Number 1 
Sankopano Centre 
Corner 12th Avenue and Reverend Sam Buti Street  
Alexandra 
2090 
tel:+27 11 555 0980 
email - info@ensafrica.com 
web - ensafrica.com  
 

Bujumbura offices (Burundi)  
PO Box 6546 
Bujumbura 
email - info@ensafrica.com 
web - ensafrica.com   
 

Cape Town offices (South Africa)  
1 North Wharf Square 
Loop Street 
Foreshore 
Cape Town 
8001 
tel +27 21 410 2500 
email - info@ensafrica.com 
web - ensafrica.com   
 

Durban offices (South Africa) 
1 Richefond Circle 
Ridgeside Office Park 
Umhlanga 
Durban 
4320 
tel +2731 301 9340 
email - info@ensafrica.com 
web - ensafrica.com   
 

Johannesburg offices (South Africa) 
150 West Street 
Sandton 
Johannesburg 
2196 
tel +27 11 269 7600 
email - info@ensafrica.com 
web - ensafrica.com   
 

Kampala offices (Uganda) 
4th Floor 
Rwenzori Towers 
Plot 6 Nakasero Road 
Nakasero 
Kampala 
tel +256 414 25 0021 
email - info@ensafrica.com  
web - ensafrica.com 
 

mailto:info@ensafrica.com
mailto:info@ensafrica.com
mailto:info@ensafrica.com
mailto:info@ensafrica.com
mailto:info@ensafrica.com
mailto:info@ensafrica.com
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Kigali offices (Rwanda) 
Kiyovu Rue des Parcs no 6 
Kigali 
tel +250 252 570 672 
email - info@ensafrica.com  
web - ensafrica.com 
 

Mitchells plain offices (South Africa)  
1 Naboom Street 
Eastridge 
Mitchells Plain 
7785 
tel +27 21 397 4241 
email - info@ensafrica.com  
web - ensafrica.com 
 

Stellenbosch offices (South Africa)  
La Gratitude 
97 Dorp Street 
Stellenbosch 
tel +2721 808 6620 
email - info@ensafrica.com  
web - ensafrica.com 

 

 

PART IV USEFUL LINKS 

 

1. ENSafrica  -   www.ensafrica.com 

2. DTI -   www.thedti.gov.za 

3. Constitutional Court  -  www.constitutionalcourt.org.za 

4. JSE  -   www.jse.co.za 

5. SARS  -   www.sars.gov.za 

6. TRP  -   www.trpanel.co.za 

7. ICASA  -   www.icasa.org.za 

8. Competition Commission/Competition Tribunal  -   www.compcom.co.za  

9. JHB Chamber of Commerce and Industry -   www.jcci.co.za 

10. SACOB  -   www.sacob.co.za 

11. AFSA  -   www.arbitration.co.za 

 

[Disclaimer: ENS does not warrant the functionality or accuracy of the above web addresses nor does it accept any 
responsibi lity for the content thereof.]  
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